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INTRODUCTION 
The EB-5 immigrant investor program is one of 

the most controversial and challenging provisions in 
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the Immigration Act of 1990 (IMMACT90)1. The 
program’s instability, the changing economic envi-
ronment, and friendlier immigrant investor programs 
offered by other nations have all led to its underuti-
lization. Of the 130,000 visas allocated between 
1992 and 2004, only 6,024 visas were issued to im-
migrant investors and their dependent family mem-
bers. Of this group, only 643 investors were success-
ful in removing the conditional requirement and re-
ceiving full permanent resident status.2 However, 
due to some positive developments in recent years, 
we have seen a surge in EB-5 investor petitions and 
USCIS approval rates. This article aims to review 
the program’s history and recent developments and 
will show that it now provides an excellent path to 
permanent residence for foreign investors and entre-
preneurs and is sure to boost the economy. 

THE STATUTORY FRAMEWORK 
IMMACT90 occurred during a different era—

one that reflected a relatively prosperous, pro-
immigrant period in U.S. history. Congress recog-
nized that “it is unlikely that enough U.S. workers 
will be trained quickly enough to meet legitimate 
employment needs, and ... immigration can and 
should be incorporated into an overall strategy that 
promotes the creation of the type of workforce 
needed in an increasingly global economy.”3 

IMMACT90 allocated 140,000 visas annually to 
employment-based immigrants, almost tripling the 
number allocated in prior years.4 The fifth employ-
ment-based preference (EB-5), created for immi-
grant investors, is the category for the new Em-
ployment Creation Pilot Program, aimed at 
“creat[ing] new employment for U.S. workers and to 

                                                      
1 Pub. L. No. 101-649, 104 Stat. 4978; INA §203(b)(5). 
2 “Immigrant Investors: Small Number of Participants At-
tributed to Pending Regulations and Other Factors,” GAO-
05-256 (Apr. 2005), published on AILA InfoNet at Doc. No. 
05040475 (posted Apr. 4, 2005) (GAO Report).  
3 H.R. Rep. No. 723, 101st Cong., 2d Sess., pt. 1, at 41 
(1990). 
4 L.C. Lee, “The ‘Immigrant Entrepreneur’ Provision of the 
Immigration Act of 1990: Is a Single Entrepreneur Category 
Sufficient?” 12 J.L. & Com. 147, 149 (1992). 
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infuse new capital into the country.”5 To achieve 
this, Congress allocated approximately 10,000 visas 
each year for immigrants who invest at least $1 mil-
lion in a business and generate a minimum of 10 
new jobs for U.S. workers.6 

The pilot program allows investors to meet the 
criteria of the 10-minimum job creation by allowing 
for indirect employment by individuals who invest 
their capital in a “designated” regional center that 
promotes economic growth or creates jobs. A re-
gional center is “any economic unit, public or pri-
vate, which is involved with the promotion of eco-
nomic growth, including increased export sales, im-
proved regional productivity, job creation, and in-
creased domestic capital investment.”7  

Furthermore, if the regional center or individual 
commercial enterprise is in a targeted employment 
area (TEA), the capital investment is reduced to 
$500,000.8 A targeted employment area is an area 
that, at the time of the investment, is a rural area or 
an area that has experienced unemployment of at 
least 150 percent of the national average.9 

Of the 10,000 visas available annually for immi-
grant investors, 3,000 visas are reserved for invest-
ment in targeted employment areas. Another 3,000 
are set aside for investment through the regional 
center pilot program.10 The regional center pilot pro-
gram was initially set to expire in 2000, but the Visa 
Waiver Permanent Program Act of 2000,11 extended 
the pilot program for three years until September 30, 
2003. On the eve of its expiration, Senator Chuck 
Grassley (R-IA) introduced the Basic Pilot Program 
Extension and Expansion Act of 2003 to extend the 
program for another five years until September 30, 
2008.12 Thereafter, Senator Patrick Leahy (D-VT) 

                                                      

                                                     
5 See S. Rep. No. 55 (1989). 
6 The proposed S. 1348 Senate immigration bill would cut 
overall EB-5 immigrant investor numbers from 10,000 to 
just 2,800 a year, and EB-5 regional center green card num-
bers from the current 3,000 to just 1,500 a year. INA 
§203(b)(5)(A); 8 CFR §204.6. 
7 8 CFR §204.6(e). 
8 8 CFR §204.6(f)(2). 
9 INA §203(b)(5)(B); 8 CFR §204.6(e). 
10 8 CFR §204.6(j)(4)(iii). 
11 Pub. L. No. 106-396, §402(a), 114 Stat. 1637, 1647 
(2000). 
12 President George W. Bush extended the pilot program 
until September 30, 2008, when he signed Senate bill 1685 
into law on December 3, 2003. 

pushed for another five-year extension and even in-
troduced legislation to make the program permanent. 
However, on September 30, 2008, just in time to 
avoid a gap, the regional center pilot program was 
extended until March 6, 200913 and then again ex-
tended until September 30, 2009.14 On October 1, 
2009, President Obama signed a stopgap bill to ex-
tend the program until October 31, 2009. Thereafter, 
on October 7, 2009, the House and Senate Appro-
priations Committees issued a conference summary 
on the FY 2010 Homeland Security Appropriations 
bill (H.R. 2892), which includes a three-year exten-
sion. The final passage of the bill is expected in the 
next few days.  

The extensions of the pilot program are an im-
portant sign of strong bipartisan support and Con-
gressional commitment to the immigrant investor 
program. However, unless Congress makes the re-
gional center program permanent, the program will 
continue to be marred with uncertainty and deter 
potential investors. 

REQUIREMENTS AND RESTRICTIONS 
Immigrant investor eligibility requires proof that: 

(1) petitioner has invested or is actively in the proc-
ess of investing the required amount of capital in a 
new commercial enterprise; (2) the investment is at 
risk; and (3) petitioner is or will be engaged in the 
management of the new commercial enterprise, ei-
ther through day-to-day managerial control or policy 
formulation.15 An investor qualifies by initially fil-
ing an I-526 Immigrant Petition by Alien Entrepre-
neur.16 After the petition is approved, the investor 
must apply for adjustment of status in the United 
States or for an immigrant visa at a U.S. consu-
late/embassy overseas.17 Upon approval, the inves-

 
13 H.R. 2638/Pub. L. No. 110-329 Consolidated Security, 
Disaster Assistance, and Continuing Appropriations Act, 
2009 (Sept. 30, 2008; 122 Stat. 3574; 143 pages). 
14 H.R. 1105/Pub. L. No: 111-8 Omnibus Appropriations 
Act, 2009. 
15 8 CFR §204.6. However, the establishment requirement 
was later eliminated through the 21st Century Department of 
Justice Appropriations Authorization Act (“DOJ Amend-
ments”), signed into law on November 2, 2002. See infra 
note 31. 
16 8 CFR §204.6(a). 
17 As of the date of this article, USCIS does not permit con-
current filing of the application to adjust of status with the I-
526 petition. 
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tor is granted conditional residence for a two-year 
period. 

                                                     

During the 90-day period prior to expiration of 
conditional residence, Form I-829, Petition by En-
trepreneur to Remove Conditions must be filed.18 In 
this petition, the investor must demonstrate the 
stated investment was made or sustained over the 
two-year conditional period, and that the requisite 
full-time jobs were created or will be created within 
a reasonable period of time. Only upon approval of 
the I-829 petition is the conditional nature of the 
green card lifted and full permanent residence 
granted. 

RESTRICTIVE INTERPRETATION OF 
REGULATORY GOALS 

During the first 15 years, the restrictive interpre-
tation of the regulations drastically limited the types 
of investment permitted under the program. For ex-
ample, a purely passive investment of more than $1 
million that created at least 10 jobs would be denied 
for failure to meet the managerial requirement.19 
Likewise, if an investor sought to expand an already 
existing business that did not result in a substantial 
change, i.e., an increase of at least 40 percent in ei-
ther the net worth or number of employees, the peti-
tion would be denied for failure to meet the estab-
lishment requirement.20  

For instance, if an investor wished to risk $1 mil-
lion in an existing enterprise that already had 100 
employees, he or she had to create at least 40 new 
jobs with the investment, despite the statutory re-
quirement of creating only 10 new jobs, as clearly 
designated by Congress. These restrictions enor-
mously altered the statutory goals of the EB-5 pro-
gram and made investment in existing businesses 
difficult. While a passive investment or an expan-
sion of a business may have met the goals of em-
ployment creation and infusion of capital, it would 
not meet the government’s restrictive interpretation 
and would therefore not qualify under the EB-5 
regulations. 

 

                                                     

18 8 CFR §216.6. 
19 8 CFR §204.6(j)(5). 
20 8 CFR §204.6(h)(3). 

RESTRICTIVE STANDARD OF 
ADJUDICATION 

Not only did the regulations alter the statutory 
goals, but legacy INS’ restrictive standards of adju-
dication further stifled the EB-5 program. In 1997, 
the Office of General Counsel issued an opinion that 
drastically altered the existing regulations and dev-
astated an already faltering program.21 The General 
Counsel’s legal opinion prohibited certain types of 
business arrangements, such as: (1) the use of a 
down payment of cash with the remainder of the 
alien’s contribution in the form of a promissory 
note; (2) a multi-year installment plan on a promis-
sory note with a substantial “balloon” payment after 
the removal of the conditional status of the alien’s 
permanent residence; (3) an option given to the alien 
to sell his or her investment for a fixed price that 
may be less than, equal to, or greater than the alien’s 
cash contribution; (4) an option given to the enter-
prise or limited partnership to buy the investment at 
a fixed price; (5) a provision that allows or requires 
the commercial enterprise to place sufficient cash 
into a bank account to guarantee that funds will be 
available to repay the alien if the alien exercises an 
option to sell; (6) withholding of a portion of the 
alien’s capital contribution for attorney’s and 
finder’s fees and other costs; and (7) a guaranteed 
return on the cash portion of the alien’s invest-
ment.22  

Many of the initial EB-5 applications involved 
business plans where the creation of a limited part-
nership was used to pool multiple investors’ money 
to invest in either a new or a troubled business in the 
United States. Unfortunately, some of these limited 
partnership agreements were designed to reduce the 
investor’s risk, so that only a small amount of the 
investment capital actually reached the business en-
terprise, and much of the investment included prom-
issory notes of collateral where it was clear the ac-
tual, designated cash amount was not at risk.23 Fur-
thermore, the General Counsel’s legal opinion also 
directed legacy INS to use not only these new stan-
dards going forward, but to retroactively apply these 
new standards to previously approved EB-5 petitions 
at the I-829 stage.  

 
21 D. Hirson and C.I. Mayou, “The Sinking of the Titanic, or 
the Rising of the Phoenix? An Update on Immigrant Investor 
Visas,” 98-09 Immigration Briefings (Sept. 1998).  
22 12 Interpreter Releases 332 (Mar. 9, 1998). 
23 8 CFR §204.6(j)(2). 



4 2009 AILA FALL TOPICS CLE CONFERENCE 
 

In 1998, the Administrative Appeals Office 
(AAO) issued a series of opinions, collectively 
known as the “1998 precedent decisions” that not 
only echoed the 1997 legacy INS mandate, but that 
effectively signaled the end of the road for the EB-5 
program: 
 Matter of Soffici, 22 I&N Dec. 158 (AAO 1998).  
 Matter of Izumii, 22 I&N Dec. 169 (AAO 1998).  
 Matter of Hsiung, 22 I&N Dec. 201 (AAO 1998).  
 Matter of Ho, 22 I&N Dec. 206 (AAO 1998). 

For example, under the initial regulation, a prom-
issory note could be valued at face value, but under 
the new standard, the promissory note had to be val-
ued at fair market value. Under the old standard, the 
term of the promissory note was limitless, but under 
the new standard, the note had to be paid after two 
years. 

Furthermore, bank accounts could no longer be 
used as security.24 These decisions applied a restric-
tive approach and, even worse, retroactively applied 
the 1998 interpretations to investors who already 
had received I-526 approvals but were still subject to 
the two-year conditional residency requirement. As 
a result, hundreds of I-829 petitions filed by immi-
grant investors were denied based on the retroactive 
criteria. Most of the I-526 investor petitions filed 
after 1998 never had a chance, as investors relied on 
plausible interpretations of published regulations 
and invested in what appeared to be lawful invest-
ment plans, but ultimately became entangled in the 
government’s restrictive interpretation of the law. 

RESTRICTIVE EVIDENTIARY 
REQUIREMENTS 

Ever wary of fraud and skeptical of previous 
abuses, USCIS requests extensive documentation 
and adheres to strict standards of adjudication. To 
cite a few examples, both I-526 and I-829 petitions 
require extensive proof that an investment has been 
made or is in the process of being made and must 
include evidence that the petitioner’s personal capi-
tal was placed at risk.25 USCIS will not recognize 
investments made directly through a petitioner’s 
incorporated or limited liability business because the 
                                                      

                                                     

24 S. W. Yale-Loehr, “EB-5 Immigrant Investors: An Over-
view,” Immigration Options for Investors 51 (AILA 2006) at 
62. 
25 8 CFR §204.6(j)(2); 8 CFR §§216.6(a)(4)(ii), 
1216.6(a)(4)(ii). 

corporate assets are not considered the petitioner’s 
personal assets.26 Furthermore, the investment ar-
rangement cannot be structured to shift the financial 
risk from the investor to the commercial enterprise.  

USCIS also has been particularly concerned 
about whether the capital used for the investment 
was obtained through lawful means. The regulations 
instruct the petitioner to document the source of 
funds by providing foreign business registration, 
five years of tax return filings (within and outside 
the United States), and evidence identifying any 
other source of capital (e.g., inheritance).27  

In practice, the petitioner may have to trace the 
lawful source of funds back by several decades to 
the origin—which can be a daunting, if not impossi-
ble, task. Business in many countries is conducted 
on a trust basis—a handshake or emerging conven-
tion. This is a common problem with emerging 
economies that do not have the sophisticated docu-
mentary paper trails by which U.S. businesses are 
generally required to possess. Thus, investors from 
certain countries often do not have credible records 
of income tax documents. Moreover, even where the 
investment can be sourced, USCIS continues to use 
every technical basis to deny cases, leaving some 
potential investors discouraged from pursuing the 
EB-5 category because of the rigorous evidentiary 
requirements for the initial I-526 and the subsequent 
I-829 petitions.  

Investors who transfer exactly $500,000 or $1 
million as required, but who neglect to calculate the 
cost of the nominal bank wire transfer fee, are rou-
tinely rejected based on such minor technical 
grounds. USCIS and U.S. consulates sometimes in-
vestigate the investor’s foreign holdings or the 
commercial activities of the newly formed enterprise 
in the United States. 

THE LANDSCAPE IS CHANGING 
Several positive developments in the last few 

years indicate the landscape may be changing, as 
USCIS begins to approve EB-5 applications. Inves-
tors applying through the regional center pilot pro-
gram appear to have met with considerably more 
success recently. This may be due to a perceived 
preference in adjudication on the part of USCIS, 
which seems to be approving EB-5 pilot program 

 
26 See Matter of M–, 8 I&N Dec. 24, 50 (AG 1958). 
27 8 CFR §204.6(j)(3). 
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petitions at a substantially higher rate than in prior 
years. Unfortunately, most of the previously desig-
nated regional centers are now defunct, and inves-
tors are encouraged to undertake extensive due dili-
gence analysis before applying for EB-5 status.  

Judicial Involvement 
In May 2001, the federal district court in Chang 

v. United States chastised the government and ruled 
that INS could not apply the new standards of adju-
dication retroactively in connection with approved I-
526 petitions.28 The court held that INS could not 
“change the rules of the game” by automatically ap-
plying its new more restrictive interpretations retro-
actively to investors who had already received con-
ditional green cards and who are now trying to have 
those conditions removed. Instead, the agency must 
allow some investors an opportunity to show how 
such a retroactive application would hurt them. 

Despite this apparent victory for immigrant in-
vestors, this decision actually had the effect of cur-
tailing the program. The court ordered that the mer-
its of the retroactivity claim be remanded to the ad-
ministrative courts for review. Unfortunately, INS 
refused to hear the retroactivity claims. Even though 
the parties argued the issue of retroactivity before 
the district court, the subject was left unresolved. 

Two years later, on April 29, 2003, the Ninth 
Circuit issued its opinion in Chang v. United 
States.29 The court held that no further exhaustion of 
the administrative process was necessary and that it 
had jurisdiction to review the claims. More signifi-
cantly, the court performed the retroactivity analysis, 
noting that the district court’s actions were irrational 
because it “wasted judicial resources by remanding 
to the INS for it to do what it firmly states it may not 
and will not do ... The district court was itself fully 
capable of doing what it asked the INS to do against 
its will. The remand was thus an abuse of discre-
tion.”30 The Ninth Circuit determined that retroac-
tive application of the 1998 AAO precedent deci-
sions was impermissible. It further chastised the 
government, stating: 

INS’s approving and receiving the benefits of 
[immigrant] investments, only to renege on the 
promise of LPR status once those benefits were 

                                                      

                                                     

28 Chang v. United States, No. CV-99-10518-GHK (AJWx) 
(C.D. Cal. May 3, 2001). 
29 327 F.3d 911 (9th Cir. 2003). 
30 Chang v. United States, 327 F.3d 911, 925 (9th Cir. 2003). 

garnered, must seem very unfair. It is hard to 
imagine how the INS has a compelling statutory 
interest in such an outcome. Congress has not re-
pealed the EB-5 program; it still intends for it to 
continue. The reputation and integrity of the EB-
5 program is ill-served by the proposition that 
INS approval of an I-526 petition as satisfying 
EB-5’s requirements cannot be relied upon.  
Consequently, for those investors caught in the 

midst of the rule changes, this landmark decision 
provided the first indication that the 10-year pattern 
of negative, restrictive adjudication might be draw-
ing to a close based on the appellate court’s conclu-
sion that retroactive application of the 1998 prece-
dent decisions was impermissible. 

Congressional Involvement 
While the federal courts breathed new life into an 

otherwise moribund program, Congress also tried to 
revive the program with the 21st Century Depart-
ment of Justice Appropriations Authorization Act 
(DOJ amendments), signed into law on November 2, 
2002.31 This law was specifically designed to reform 
the program and provide some regulatory guidance. 
The DOJ amendments considerably eased the regu-
lations by providing relief to investors left in limbo 
by the restrictive 1998 precedent decisions, outlining 
special procedures for investors with I-526 petition 
approvals between January 1, 1995 and August 31, 
1998, and who had filed an adjustment of status ap-
plication or had applied for an immigrant visa over-
seas.32  

Some investor applicants with denied I-829 peti-
tions were given an opportunity to file a motion to 
reopen, and others with approved I-526 petitions 
awaiting removal of conditional resident status in 
the United States were given a second chance at 
compliance.33 Even investor applicants outside of 
the United States with approved I-526 petitions were 
given an opportunity to return to the United States, if 
necessary, to obtain adjustment.34  

The DOJ amendments eliminated the “establish-
ment” requirement—that EB-5 investors have “es-
tablished” a commercial enterprise.35 Instead, inves-

 
31 21st Century Department of Justice Appropriations Au-
thorization Act, Pub. L. No. 107-273, 116 Stat. 1758 (2002). 
32 Id at §§11031–32. 
33 Id at §11031(b). 
34 Id at §11032(c)(2)(B). 
35 See supra note 15. 



6 2009 AILA FALL TOPICS CLE CONFERENCE 
 

tors need only show they have “invested” in a com-
mercial enterprise. Immigrant investors who invest 
in an existing enterprise no longer had to prove they 
expanded the net worth or the number of employees 
by 40 percent.36 This significantly altered the origi-
nal regulations and eliminated one of the biggest 
obstacles created by the 1998 precedent decisions. 
For instance, in Matter of Izumii, the AAO deter-
mined that the limited partners who had joined the 
general partnership over varying periods had used 
these “pooling agreements” to circumvent the estab-
lishment of a new business enterprise requirement. 
Because the DOJ amendments eliminated the “estab-
lishment” requirement, the finding stated in Matter 
of Izumii is no longer applicable.      

For advocates of the investor visa program, Con-
gress’s decision to eliminate the establishment re-
quirement was seen as a significant positive devel-
opment. However, soon after those judicial and 
statutory victories were celebrated, USCIS once 
again dealt the program another setback. On June 
10, 2003, USCIS issued an interim guidance memo 
confirming that although an “alien entrepreneur is 
no longer required to establish a commercial enter-
prise,”37 the new law does not remove the require-
ment that the enterprise be “new” as defined in 8 
CFR §204.6(e). From this restrictive interpretation, 
it appeared that the “establishment of a new com-
mercial enterprise” requirement still pertained to 
those enterprises established prior to November 29, 
1990.  

Most disturbing, however, is that USCIS has yet 
to issue conforming regulations to implement the 
DOJ amendments, leaving investors stuck in the 
quagmire from the prior confusion and guessing as 
to how they can extract themselves from the regula-
tory and adjudicatory mess.  

Practice Pointer: Investors should exercise 
caution in applying for immigrant investor visas and 
avoid any issue or area that the government has in-
dicated disfavor. For this reason, it is estimated that 
the majority of EB-5 investors choose to participate 
only in recently approved pilot program designated 
regional centers, as they allow for creation of indi-
rect employment, and the alien investor is not re-

                                                      
                                                     

36 8 CFR §204.6(h)(3). 
37 USCIS Memorandum, W. Yates, “Amendments Affecting 
Adjudication of Petitions for Alien Entrepreneur” (June 10, 
2003), published on AILA InfoNet at Doc. No. 03061744 
(posted June 17, 2003). 

quired to engage in the day-to-day management of 
the new commercial enterprise.38 More importantly, 
USCIS appears to be approving pilot program cases 
for designated regional centers. However, the inves-
tor is cautioned that the strict reading of the source 
of the funds continues to be rigorously enforced. 

THE EFFECTIVENESS OF THE PROGRAM 
The Basic Pilot Program Extension and Expan-

sion Act of 2003 mandated the Government Ac-
countability Office (GAO) to study the efficacy of 
the EB-5 program.39 The GAO found that despite its 
turbulent history and negative perception by the 
government and potential investors, the program has 
been beneficial to the economy.40 The 653 immi-
grant investors who have managed to attain perma-
nent residency have collectively invested approxi-
mately $1 billion. This is a small estimate of the to-
tal investment in the U.S. economy because it only 
accounts for just over 10 percent of all EB-5 partici-
pants who have invested over a 13-year period. The 
GAO found that investments were made in various 
industries, including real estate, hotels/motels, 
manufacturing, import/export, agriculture, and tech-
nology, and across 17 states. However, California 
was the primary recipient, having drawn 41 percent 
of the investors. 

The GAO concluded that the EB-5 program has a 
worthy mandate that can be beneficial to the U.S. 
economy and recommends that DHS issue the long-
awaited regulations, thereby providing relief to the 
hundreds of investors whose status and cases have 
been in limbo for years. Furthermore, the GAO de-
termined that the regulations will help provide guid-
ance for adjudicators and potential investors. 

ON THE BRIGHT SIDE 
As mentioned above, participation in the EB-5 

program through the pilot program appears to be the 
best option for prospective investors. By investing in 
commercial enterprises located within a designated 
regional center and targeted employment area, the 
investment amount is reduced to $500,000, and the 
petitioner does not have to directly prove job crea-

 
38 Citizenship and Immigration Services Ombudsman “An-
nual Report 2009” (June 30, 2009), published on AILA In-
foNet at Doc. No. 09063065 (posted June 30, 2009). 
39 The Basic Pilot Program Extension and Expansion Act of 
2003, Pub. L. No. 108-156, §5, 117 Stat. 1944. 
40 GAO Report, supra note 2.  
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tion. USCIS appears to show preference for these 
types of cases, and there have been several reports 
confirming the higher rate of approval for invest-
ments made under the pilot program. This positive 
development provides greater certainty that both the 
I-526 and I-829 petitions will be approved, and the 
investor will eventually succeed in obtaining perma-
nent residence status.  

Another positive development occurred in Janu-
ary 2005, when USCIS established the Investor and 
Regional Center Unit (IRCU) to provide oversight 
for policy and regulatory development, field design, 
case auditing, and training on regional center adjudi-
cation. USCIS believes that this will encourage for-
eign investment and job creation without damaging 
the integrity of the EB-5 program.41 IRCU is now 
known as the USCIS Foreign Trader, Investor and 
Regional Center Program (FTIRCP) and also over-
sees the E treaty traders and investors visa programs. 

Currently, prospective investors may choose 
from 49 approved regional centers operating in 21 
states.42 USCIS maintains a public list of all ap-
proved regional centers43 and recently confirmed 
that another 41 regional center applications are 
pending at the California Service Center (CSC).44 

JOB CREATION METHODOLOGY 
In a further sign that that the government is 

warming up to the EB-5 investor program, USCIS 
recently issued two important memoranda clarifying 
key program questions and stakeholder concerns. 
The first memo, “Response to Recommendation 40, 
Employment Creation Immigrant Visa (EB-5) Pro-
gram Recommendations,” was issued on June 12, 
2009.45 The memo provides responses to eight is-
                                                      
41 USCIS Memorandum, W. Yates, “Establishment of an 
Investor and Regional Center Unit” (Jan. 19, 2005), pub-
lished on AILA InfoNet at Doc. No. 05012663 (posted Jan. 
26, 2005). 
42 See “June 24, 2009 EB-5 Stakeholders Meeting hosted by 
Invest in the USA (IIUSA) and the American Immigration 
Lawyers Association (AILA),” published by AILA InfoNet 
at Doc. No. 09071362 (posted July 13, 2009) (Q&A No. 4). 
43 See http://www.uscis.gov/portal/site/uscis/menuitem 
.5af9bb95919f35e66f614176543f6d1a/?vgnextoid=d765ee0f
4c014210VgnVCM100000082ca60aRCRD&vgnextchannel=
facb83453d4a3210VgnVCM100000b92ca60aRCRD. 
44 See supra note 42 (Q&A No. 5). 
45 See USCIS Memorandum, M. Aytes, “Response to Rec-
ommendation 40, Employment Creation Immigrant Visa 
(EB-5) Program Recommendations” (June 12, 2009), pub-

                                                                                     

continued 

o 

 job creating enterprise to support 

sues highlighted by Acting USCIS Ombudsman 
Richard Flowers concerning the improvements to 
the immigrant-investor program. For example, Mr. 
Flowers urged USCIS to issue procedures “specifi-
cally direct[ing] EB-5 adjudicators to not reconsider 
or re-adjudicate the indirect job creation methodol-
ogy in Regional Center cases, absent clear error or 
evidence of fraud.”46 In response, the Aytes mem
states:47 

USCIS concurs with the intent of this recom-
mendation to the extent that EB-5 adjudicators 
should not re-adjudicate the indirect job creation 
methodology for Regional Center cases absent 
clear error or evidence of fraud. USCIS will, 
however, continue to review the I-829 petitions 
to ensure that all measurable variables and as-
sumptions that underlie the indirect job creation 
methodology have, in fact, been met. For exam-
ple, an investor may make a proposal to create a 
shopping center that would be leased to various 
businesses. At the I-526 stage, the investor may 
claim that this proposal would result in the hiring 
of a certain number of employees by the tenant-
businesses and that a certain number of indirect 
jobs would be created as well. USCIS must en-
sure that the tenant jobs have substantially been 
filled to support the indirect job count. This is not 
re-adjudicating the job creation methodology, 
merely verification of an assertion previously 
made during the I-526 stage. In the alternative, if 
the job creation was based on total expenditure of 
capital to create the shopping center, USCIS 
must make sure the full amount has, in fact, been 
invested in the
the job count. 
Thus, USCIS conceded that “this is an issue”48 

and that the job creation methodology should not be 
re-adjudicated in regional center EB-5 cases, while 
adding that the government’s goal is not to re-
adjudicate issues “previously decided in instances 
where circumstances remain unchanged.”49 USCIS 
further stated that it was in the process of drafting a 

 
lished on AILA InfoNet at Doc No. 090661770 (posted June 

ereinafter “Aytes Memo”). 
t 2.  

supra note 42 (Q&A No. 12). 

17, 2009) (h
46 Id. a
47 Id. 
48 See 
49 Id. 

http://www.uscis.gov/portal/site/uscis/menuitem%0B.5af9bb95919f35e66f614176543f6d1a/?vgnextoid=d765ee0f4c014210VgnVCM100000082ca60aRCRD&vgnextchannel=facb83453d4a3210VgnVCM100000b92ca60aRCRD
http://www.uscis.gov/portal/site/uscis/menuitem%0B.5af9bb95919f35e66f614176543f6d1a/?vgnextoid=d765ee0f4c014210VgnVCM100000082ca60aRCRD&vgnextchannel=facb83453d4a3210VgnVCM100000b92ca60aRCRD
http://www.uscis.gov/portal/site/uscis/menuitem%0B.5af9bb95919f35e66f614176543f6d1a/?vgnextoid=d765ee0f4c014210VgnVCM100000082ca60aRCRD&vgnextchannel=facb83453d4a3210VgnVCM100000b92ca60aRCRD
http://www.uscis.gov/portal/site/uscis/menuitem%0B.5af9bb95919f35e66f614176543f6d1a/?vgnextoid=d765ee0f4c014210VgnVCM100000082ca60aRCRD&vgnextchannel=facb83453d4a3210VgnVCM100000b92ca60aRCRD
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guidance memo, which would clarify which issues 
should be decided at each stage of the process.50   

On the other hand, the agency appears to retain 
the right to review this same methodology at the I-
829 petition stage. Presently, CSC adjudicators con-
tinue to demand proof of indirect job creation and 
issue challenges regarding previously cleared meth-
odologies to both I-526 and I-829 petitioners. Fur-
thermore, CSC constantly questions the factors and 
models that formed the basis for gaining approval of 
regional centers every step of the process. Thus, it 
remains to be seen what impact such half-hearted 
concessions will have on future EB-5 cases and peti-
tion appro

                                                     

val rates. 

TIMING OF JOB CREATION 
On June 17, 2009, USCIS published a memoran-

dum from Donald Neufeld, Acting Associate Direc-
tor, USCIS Domestics Operations, titled “EB-5 En-
trepreneurs—Job Creation and Full-Time Posi-
tions.”51 Under USCIS regulations, I-526 petitions 
must be accompanied by “a comprehensive business 
plan showing that, due to the nature and projected 
size of the new commercial enterprise, the need for 
not fewer than ten (10) qualifying employees will 
result, including approximate dates, within the next 
two years, and when such employees will be 
hired.”52 The Neufeld memo updates the Adjudica-
tors Field Manual (AFM), clarifying that “each peti-
tioner must submit a business plan”53 and that the 
requirement that the requisite jobs will be created in 
two years “applies to all Form I-526 petitions, in-
cluding those filed under the Regional Center Pro-
gram, [which] rely on indirect job creation to satisfy 
the statutory employment creation requirement.”54   

The memo acknowledges that USCIS regulations 
do not specify when the two-year period begins for 
purposes of adjudicating I-526 petitions and that the 
phrase “next two years” referenced in 8 CFR 
§204.6(j)(4)(i)(B) “relates to the two-year period of 

 

64 (posted June 19, 2009) (hereinafter “Neufeld 

). 
 note 51 at 1. 

t 3. 

nce “the 

bs 

50 Id. 
51 USCIS Memorandum, D. Neufeld, “EB-5 Entrepreneurs—
Job Creation and Full-Time Positions (AFM Update AD 09-
04)” (June 17, 2009), published on AILA InfoNet at Doc. 
No. 090619
Memo”).   
52 8 CFR §204.6(j)(4)(i)(B
53 See supra
54 Id. a

conditional residence.”55 At the I-829 petition stage, 
i.e., at the end of the two-year period of conditional 
residence, the alien-investor must demonstrate that 
he or she has either “created or can be expected to 
create within a reasonable period of time” the neces-
sary jobs, in order to have the conditions removed 
and full residence granted.56 Thus, USCIS decided 
to fix the start of the two-year period with respect to 
the petitioner’s job creation obligation si
officer adjudicating Form I-526 cannot be certain 
when the period of conditional residence will in fact 
commence,” 57 among others. In particular, 

USCIS has determined that the average process-
ing times for EB-5 petitioners filing for immi-
grant visas via consular processing and EB-5 pe-
titioners filing for adjustment of status [to obtain 
conditional resident status] is approximately six 
months. Accordingly, in order to best approxi-
mate the two-year period of conditional residence 
the two-year period described in 8 CFR 
§204.6(j)(4)(i)(B) will be deemed to commence 
six months after the adjudication of Form I-526. 
USCIS officers should ensure that the business 
plan filed along with Form I-526 reasonably 
demonstrates that the requisite number of jo
will be created by the alien’s investment by the 
end of the two-year period that commences six 
months after the adjudication of the petition.58 
In essence, USCIS has extended the timing of job 

creation from two years to two years and six months, 
which, in turn, means that an I-526 petitioner must 
produce a business plan detailing how and when the 
required number of qualifying (full-time)59 jobs will 
be created within 2.5 years of I-526 approval. 
USCIS assumes, however that an investor will re-
quire, “on average,” 6 months to receive conditional 
permanent residence either via consular processing 
or adjustment of status. If either one of these proc-
esses takes more than six months (which is not un-
usual), will the alien still have to meet the job crea-
tion requirement “by the end of the two-year period 

                                                      
55 Id. 
56 8 CFR §216.6(c)(1)(iv). 
57 See supra note 51 at 3. 
58 Id. at 3–4 (emphasis added). 
59 The Neufeld Memo clarified that “direct and indirect con-
struction jobs that are created by the petitioner’s investment 
and that are expected to last at least 2 years, inclusive of 
when the petitioner’s I-829 is filed, may now count” as “full-
time” jobs. Id. at 5. 
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that commences six months after the adjudication of 
the petition”? Thus, fixing the start of the job crea-
tion period, while adding some certainly to USC
adjudications, may end up creating a bit more uncer-
tainly 

longer than 

rovide that I

emoved. If, however, the officer 

                                                     

IS 

nally for EB-5 petitioners. It might additio
have the effect of ruling out EB-5 projects that take 

2.5 years to create requisite jobs.60 

INITIAL REVIEW OF FORM I-829 
PETITIONS WHERE JOBS HAVE NOT BEEN 

CREATED 
The Neufeld memo states that I-829 petitions are 

“intended to examine whether the alien entrepreneur 
has satisfied the conditions of his or her admission 
to the United States.”61 USCIS must determine 
“whether the alien has invested the requisite capital 
and created the requisite jobs through that invest-
ment.”62 Because USCIS regulations p -
829 petitions must be accompanied by evidence that 
“the alien created or can be expected to create within 
a reasonable time ten full-time jobs for qualifying 
employees,”63 the memo advises that, 

In making the “reasonable time” determination, 
officers should consider the evidence submitted 
along with the petition that demonstrates when 
the jobs are expected to be created, the reasons 
that the jobs were not created as predicted in 
Form I-526, the nature of the industry or indus-
tries in which the jobs are to be created, and any 
other evidence submitted by the petitioner. If af-
ter considering the evidence, the officer deter-
mines that the jobs are more likely to be created 
within a reasonable time, Form I-829 should be 
approved consistent with 8 CFR §216.6(d)(1) if 
the petitioner is otherwise eligible to have his or 
her conditions r
determines that the jobs will not be created 
within a reasonable period of time, Form I-829 
should be denied consistent with 8 C.F.R. 
§216.6(d)(2).64 
This portion of the Neufeld memo provides 

needed flexibility in I-829 adjudications for invest-
 

60 See S. Yale-Loehr, “USCIS Clarifies Key Aspects of EB-5 
Program” posted at http://www.abil.com/articles/ 
USCIS%20Clarifies%20Key%20Aspects%20of%20EB-
5%20Program%20(Yale-Loehr).pdf. 
61 See supra note 51 at 6. 
62 Id. 
63 See 8 CFR §§216.6(4)(iv) and 216.6(c)(1)(iv).  
64 See supra note 51 at 6–7. 

m -
rects adjudicating officers to consider various factors 

 further investments. USCIS’ position is that 

who come into the project the second year 

 updates its TEA 

 has finally recognized 

 

ents where jobs have not yet been created and di

in determining whether the required job creation 
may be shown “within a reasonable period of time.” 

TARGETED EMPLOYMENT AREA (TEA) 
DESIGNATIONS 

USCIS continues its position of requiring differ-
ent investment levels ($500,000 vs. $1,000,000) in 
multi-year projects located within designated “tar-
geted employment areas” where the area’s TEA des-
ignation is withdrawn but the project is ongoing and 
requires
once the TEA designation is lost, the amount of in-
vestment in this same project is $1,000,000. This 
issue was captured in the June 24, 2009 EB-5 stake-
holders meeting in the following question and an-
swer:65 

Question 15: Most states update census tracts and 
counties/cities once a year. Assume that a re-
gional center starts a project in a census tract that 
is a TEA for the current period but may not be a 
TEA for the following year. If funding is not 
completed until the second year, when the tract 
may no longer qualify as a TEA, can EB-5 inves-
tors 
nevertheless invest $500,000 rather than $1 mil-
lion? It makes little sense to require investors in-
vested in a project at different amounts, based on 
the sole fortuity of when a state
list. 
USCIS Answer: The project location has to qual-
ify as a TEA at the time of filing the I-526, so if 
the area does not qualify then the minimum in-
vestment is one million dollars. 
Although extremely unfair to EB-5 investors who 

come to the project perhaps a year later from their 
predecessors, the above answer implies USCIS’ re-
spect for TEA designations by state governments. In 
fact, adjudicators often question such designations, 
creating more uncertainty for the program and in-
consistency in both regional center and individual 
petition adjudications. USCIS
this concern and appears willing to issue a memo 
“instructing adjudicators not to question TEA desig-
nations.”66 The agency stated that it was not “in the 

                                                     
 No. 15). 65 See supra note 40 (Q&A

66 Id. (Follow up Q&A). 

http://www.abil.com/articles/%0BUSCIS%20Clarifies%20Key%20Aspects%20of%20EB-5%20Program%20(Yale-Loehr).pdf
http://www.abil.com/articles/%0BUSCIS%20Clarifies%20Key%20Aspects%20of%20EB-5%20Program%20(Yale-Loehr).pdf
http://www.abil.com/articles/%0BUSCIS%20Clarifies%20Key%20Aspects%20of%20EB-5%20Program%20(Yale-Loehr).pdf
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TEA designation. Basically, the commercial succ
of
if the area in which it is located has seen improved 

ar directions as to how to emerge from 
the quagmire. Hopefully, USCIS will recognize the 
clear congressional intent and draft regulations that 
will stabilize and energize a program that has the 
potential to reduce unemployment and revive the 
economy.  

                                                     

business of questioning the governors or the state 
designation in this regard.”67 

A larger issue underlying TEA designations is 
that robust regional center investments and the re-
sulting job growth may lead to the loss of the area’s 

ess 
e  a regional center may be fatal to its very existenc

economic activity and significant reduction in un-
employment rates thanks to EB-5 investments. 

BE ENCOURAGED BUT PROCEED WITH 
CAUTION 

Following a decade of turbulence, there have 
been positive developments for investors who are 
able to demonstrate the lawful source of funds used 
for investment in designated regional centers under 
the pilot program. Moreover, Congress has histori-
cally expressed support for the EB-5 program. 
Whenever legacy INS interpreted the regulations 
restrictively, Congress took action and passed new 
laws, attempting to soften the blow on immigrant 
investors. Congress’s continuous extension of the 
pilot program reiterates the government’s commit-
ment to the EB-5 program. Regrettably, USCIS con-
tinues to delay the issuance of final enabling regula-
tions that may help those lost in the labyrinth of re-
strictive adjudication, leaving previous investors 
without cle

 
67 Id. 

The pilot program appears to be the best option 
for many prospective investors. It is estimated that a 
majority of all EB-5 petitions are filed through the 
regional centers. By investing in commercial enter-
prises located within a designated regional center 
located in a targeted employment area, the invest-
ment amount is reduced to $500,000 and the inves-
tor does not have to directly prove job creation. 
USCIS appears to show preference for these types of 
cases and there have been several reports of expedi-
tious approvals, which appear to confirm the higher 
rate of approval for investments made under the pi-
lot program. This positive development provides 
greater certainty that the investor may succeed in 
obtaining permanent residence status. 
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