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The Diversity Lottery--A Deceptively Simple
Program (An Update)
Updated from an article by Mr. Wolfsdorf and Ms. Rahman published at 1 Immigration &
Nationality Law Handbook 357 (2004-05 ed.)

by Bernard P. Wolfsdort and Naveen Rahman

INTRODUCTION

The Diversity Immigrant Visa (DV) program is one of the most generous immigrant visa categories with
up to 55,000 visas allocated annually. 1 It is the only option for persons who are unable to qualify for an
employment, family, or refugee visa. While luck is certainly a key factor in the initial lottery selection
process, other important and controllable variables that affect an applicant’s chances of success include
cross-chargeability strategies, speed, and precise adherence to the program’s rules and regulations. Most
importantly, attorneys need to closely examine their client’s immigration history to ensure that a lottery
application does not unwittingly invite deportation or excludability charges. With the recent four-fold
increase in Department of State fees, the application process has become too costly for mistakes. 2 This
article provides an in-depth analysis of the DV program. It examines the regulations and requirements,
and outlines strategies to enhance the prospects for success in this "lottery-within-a-lottery" program. 3

This article also examines strategies for natives citizens of certain over-represented or visa-exhausted
countries to cross-charge to more favorable, underrepresented countries. It also comments on the new
electronic filing process; education and work experience requirements; impediments to status based on
grounds of excludability and unlawful status under INA §212(a); and the advantages and disadvantages
of filing for adjustment of status as opposed to consular processing.

Finally, counsel should be aware that the Department of State (DOS) no longer destroys the information
disclosed on the lottery applications. Rather, the millions of applications now serve a second purpose of
populating a massive database of millions of names, biographical mformation, and photographs of
people who voluntarily participate in this seemingly innocuous lottery. Since the data are available to
intelligence and security agencies, DOS believes this will "thwart terrorists or criminal aliens who may
use the DV program to enter the United States." 4 Having the personal information of millions of
applicants would not appear very useful to intelligence agencies seeking to stop people who may wish to
cause harm to the United States, but it may be useful to an agency such as U.S. Immigration and
Customs Enforcement (ICE) in searching for the current addresses of the several hundred thousand
people who have been ordered removed or have overstayed their visas. After 15 years of advising that it
is safe for out-of-status aliens to enter visa lotteries, the present Administration’s attitude toward
immigrants has made it necessary to caution persons who may be out of status or otherwise removable
about the risks of entering the diversity visa lottery.

AUTHORITIES

Statutory

Immigration and Nationality Act of 1952 (INA), §203(c)--Diversity Immigrants

The INA provides four primary ways for an individual to immigrate to the United States--family,
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employment, asylum, and the Diversity Visa program. 5 Participants in the DV program are nationals of
countries underrepresented in the employment and family-based preference categories.

The annual worldwide level of diversity immigrants slotted for "green cards” is fixed at 55,000. 6 U.S.
Citizenship and Immigration Services (USCIS) determines the DV regional limits for each year
according to a formula specified in §203(c) of the Act. 7 Nationals of "high admission" countries are
thereby precluded from participating. §

Regulatory

22 CFR §42.33 --Diversity Immigrants

DOS is responsible for processing petitions for consideration in the annual DV lottery. DOS regulations
define the eligibility criteria, limitations, and procedure by which a participant files an application. DV
program regulations can be found under 9 U.S. Dep’t of State, Foreign Affairs Manual , Notes to 22
CFR §42.33 (FAM).

KEY CONSIDERATIONS

Requirements

Foreign State Chargeability

To be eligible to participate in the DV program, an individual must be born in or chargeable to a low-
admission foreign state, as determined by the Attorney General. 9 Low-admission foreign states are all
countries except the 15 designated high-admission foreign states for that year. The ineligible, high-
admission countries for DV-2006 are Canada, China (mainland-born), Colombia, Dominican Republic,
El Salvador, Haiti, India, Jamaica, Mexico, Pakistan, Philippines, Russia, South Korea, Umted Kingdom
(except Northern Ireland), and Vietnam. (Natives of Northern Ireland, Hong Kong SAR, and Taiwan are
cligible. 10 )

The applicants are selected from six separate regional lotteries: Africa, Asia, Europe, North America,
Oceania, and South America. The 55,000 visas are not equally divided among the six regions. In the
past, approximately 42 percent of the visas have been allocated to natives of Europe; 39 percent to
natives of Africa; 13 percent to natives of Asia; 4 percent to natives of South America; and 1.5 percent
to natives of Oceania and North America. No more than 7 percent of the DV visas may go to applicants

Education or Work Experience

The DV applicant must have at least a high school education or its equivalent or, within the five years
preceding application for a diversity visa, two years of work experience in an occupation requiring at
least two years of training or experience. 12 Only the winner--not derivative beneficiaries, such as a
spouse or child--must satisfy this requirement. Most children under 16 years of age are effectively
disqualified from participating as principal applicants because they are usually unable to meet this
requirement. 13 However, children under 21 years of age who have high school diplomas can "double
dip"applying individually as well as benefiting derivatively through their parents.
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Definitions and Considerations

Native

DOS defines a "native" as one who is "born within the territory of a foreign state, or entitled to be
charged for immigration purposes to that foreign state pursuant to INA §202(b), as amended.” 14 The
term is critical to the DV program, since the program is concerned not with citizenship but rather with
country of birth or alternative chargeability in determining eligibility. This distmction can be critical,
allowing an individual to apply even though he or she is a national of an ineligible country. An applicant
can also cross-charge to a higher allocation region (e.g. , Africa) or out of an over-subscribed country
(e.g., Albania).

Foreign State of Chargeability

22 CFR §42.12 states that "an immigrant shall be charged to the numerical limitations for the state or
dependent area of birth, unless the case falls within one of the exceptions to the general rule of
chargeability provided by INA §202(b) and . . . to prevent the separation of families."

The general rule of chargeability under INA §202(b) is that the country of birth determines
chargeability. The foreign state as it exists at the time of application is the state of chargeability, and not
the state as it existed at the time of the applicant’s birth. This is particularly important in areas that have
belonged to different states at different points in time. For example, a Pakistani national born in what is
now Bangladesh may be eligible even though Pakistani nationals are generally ineligible, by cross-
charging to Bangladesh. If the state of an applicant’s birth no longer exists, has different boundaries, or
was a colonial territory, the Secretary of State will specify the foreign state that will be deemed to be the
applicant’s country of origin for DV purposes. 15

To promote family unity, the DV program also allows an applicant to charge to his or her parents or
spouse’s country of birth. This cross-chargeability allows DV applicants to remove themselves from
ineligible countries and may allow beneficiaries of family-based--and to a lesser extent employment-
based--immigrant petitions to join shorter waiting lines.

Under this exception, an immigrant child may be charged to the same foreign state to which a parent is
chargeable, if the child is accompanying or following-to-join the parent. 16 However, the reverse is not
allowed. 17 All unmarried children under 21 years of age may claim derivative eligibility for an
immigrant visa from a parent.

Similarly, an immigrant spouse may be charged to the same foreign state to which his or her spouse is
chargeable if accompanying or following-to-join the spouse. 18

In both cases, the relationship must exist at the time of the principal applicant’s admission to the United
spouse who was acquired any time up to admission or formal adjustment of status may“l;eneﬁt--even if
the relationship did not exist at the time the petition for consideration was filed.

Practice Pointer: In contrast, a relationship must exist at the time a lottery application is initially filed
if the applicant is a native of an ineligible state. Marriage after registration to a native of an eligible
state would not qualify the couple for DV eligibility. However, the reverse situation would qualify the
couple for visas, i.e ., where the applicant is a native of an eligible state and, before visa issuance,
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marries an applicant from an ineligible state.

Families 1nay file as following-to-join or accompanying applicants to the principal applicant for
purposes of the DV program. However, those claiming alternate-state chargeability from a spouse
should note that "when one spouse confers preference status upon the other and the other spouse confers
derivative foreign state chargeability, both are considered principal applicants--one for the purpose of
conferring a more favorable status and the other for the purpose of conferring a more favorable
chargeability. In such cases, both must be issued visas and must apply for admission simultaneously." 20
It is our position that the spouse who confers favorable chargeability for the DV winner will not have to
also fulfill the education or experience requirements.

An applicant may apply for derivative chargeability even though the parent or spouse has not actually
been charged to a foreign state, to confer chargeability on a child or spouse. It is sufficient that the
applicant would be chargeable to that foreign state. 21 The applicant may therefore apply under his or
her spouse’s state of chargeability if it is more advantageous than his or her native state even if the
spouse does not apply under that state.

Practice Example: A native of the United Kingdom (an ineligible state) is married to a U.S. permanent
resident who is a native of France (an eligible state). The British national can register for the DV
program claiming France as an alternate state of chargeability even though his spouse will not use
France to obtain a DV visa.

A third exception, known as the "missionary exception,” applies when the DV applicant was born in a
foreign state in which neither of his or her parents was born or had residency at the time of the
applicant’s birth. 22 To claim alternate state chargeability under this exception, 22 CFR §42.12(e)
provides:

An alien who was born in a foreign state . . . in which neither parent was born, and in which neither
parent had a residence at the time of the applicant’s birth, may be charged to the foreign state of either
parent as provided in INA §202(b)(4). The parents of such an alien are not considered as having
acquired a residence within the meaning of INA §202(b)(4), if, at the time of the alien’s birth within the
foreign state, the parents were visiting temporarily or were stationed there in connection with the
business or profession and under orders or instructions of an emplover, principal, or superior authority
foreign to such state (emphasis added).

A fourth exception applies when the person was born in the United States, but is not a U.S. citizen--for
example, the child of a diplomat or a person who did acquire U.S. citizenship by birth in the United
States but subsequently lost his or her citizenship. 23 Such persons shall be considered as having been
born in the country of which he or she is a citizen or subject, or if he or she is not a citizen or subject of
any country, in the last foreign country in which he or she had his or her residence as determined by a
U.S. consular officer. 24

For these last two exceptions, the duration of the parents assignment in the foreign country is not the
controlling factor in determining whether they had residence in that country. The test is whether, at the
time of the child’s birth, the parent or parents were stationed in the country under the orders or
instructions of an employer, principal, or superior authority whose business or profession was foreign to
that state. 25 It is critical to note that longstanding assignments do not negate cross-chargeability. Rather
the evaluation is made as to the parents status at the time of the applicant’s birth.

Conversely, if the parents migrate permanently to the country of the applicant’s birth before the



Page 5 of 13

application is filed, alternate-state chargeability is not available, 26
High School Education or Its Equivalent

For the DV program, DOS defines a high school education or its equivalent to mean "successful
completion of a twelve-year course of elementary and secondary education in the United States or
successful completion in another country of a formal course of elementary and secondary education
comparable to completion of twelve years elementary and secondary education in the Unites States." 27

Practice Pointer: A General Education Diplbma (GED) test or its foreign equivalent will not satisfy
this requirement.

Practice Pointer: An applicant may present a bachelor’s or master’s degree to meet this requirement.
28

Determination of Work Experience

To determine whether a particular occupation 1s one that requires at least two years of training or
experience, DOS will refer to the Department of Labor’s O*NET online database, www.onefcenter.org .
29

Previously, a Specific Vocational Preparation (SVP) rating of at least a "7" (two to four years of
experience) was required for a job to meet the DV requirement, while jobs with an SVP of "6" which
required as much as two years of experience were not acceptable. The State Department now refers to
the O¥*NET system, which uses zones to classity standard vocational training for a particular occupation.
Zone 3 includes occupations for which "medium preparation is needed," usually one to two years of
training and/or completion of three to four years of apprenticeship or vocational training. Zone 3
occupations are assigned SVP ranges, which include SVP 6 and SVP 7. The ambiguity of the designated
standard further complicates the evaluation of whether a DV applicant nieets the statutory eligibility
criteria. For example, fashion designers are classified under Zone 3, but are assigned an SVP 7 because
they can require two years of training or experience.

On its DV website, DOS has posted a list of occupations requiring at least two years of training or
experience. However, the list is misleading as it cites over 50 Zone 5 occupations, such as actuaries,
surgeons, lawyers, anesthesiologists and environmental scientists. 30 Of the approximately 300 listed
occupations, the DOS only cited 10 occupations which fall in Zone 3 and 1 which falls in Zone 1 (below
SVP 4). Accordingly, the DV applicant should submit documentation explaining why the job requires
two years of training or experience when reference to the O*Net system is insufficient to resolve the
matier.

Derivatives

DV lottery "winners" are also granted immigrant visas for their spouses and children under the age of 21
years. The immigrant visas granted to the derivatives are counted against the 50,000 diversity visa cap.
For the derivative to benefit, he or she must be listed on the application. If a winner omits or fails to
disclose an existing spouse or child, such a pretermitted derivative will not be eligible. Moreover, the
principle applicant will be disqualified as well. 31 However, DOS will provide an exception for children
born and spouses from marriages subsequent to the application, provided that they are bona fide
derivatives who can overcome a presumption of fraud. 32
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The FAM states that the death of the principal applicant will result in the automatic revocation of the
application and the derivative beneficiaries will no longer be entitled to DV classification. 33 However,
H. Edward Odom, Chief, Advisory Opinion Division, DOS Directorate of Visa Services, had previously
expressed a more lenient policy, stating:

Since a DV applicant is instructed to list the spouse’s name and date and place of birth in the petition
with which they registered for DV eligibility, the visa office believes that when the principal registrant
dies before he has an opportunity to apply for a DV visa or adjustment of status, the spouse listed on the
petition may be considered an alternate principal applicant. Therefore, if the spouse was listed on the
DV petition, she can apply for a DV visa after the death of her spouse, as if she was the principal
applicant. 34

While the death of a petitioner usually causes automatic revocation, USCIS has authority to provide

"humanitarian reinstatement.”" Although it is difficult to qualify for humanitarian reinstatement, DOS
should promulgate regulations similar to USCIS or, in the absence of DOS regulations, USCIS rules
should govern.

Age-Outs

The Child Status Protection Act of 2002 (CSPA) 35 provides relief to certain derivative beneficiaries of
diversity lottery visa applications who would otherwise lose eligibility for derivative imimigration
benefits when they turn 21 years of age (i.e. , "age-out").

To calculate whether an aged-out derivative beneficiary can benefit from CSPA, DOS will use the
period between the first day of the DV mail-im application period for the program year in which the
principal applicant qualified and the date of the congratulatory letter notifying the applicant that he or
she has been selected as the period during which the "petition is pending." 36 This period will then be
subtracted from the derivative beneficiary’s age on the date the diversity visa becomes available to the
principal applicant (i.e. , becomes current).

This provision is best understood with an example. A principal applicant is selected for the DV-2004
program for which the first date for mailing the application was October 1, 2002. The principal applicant
receives a congratulatory letter dated May 30, 2003, notifying her that she has been selected.
Accordingly, the diversity visa petition has been pending for 242 days. The principal applicant has a
high lottery number and is finally able to proceed with her immigrant petition and receive a diversity
visa on September 1, 2004. She has a daughter and a son. The daughter turned 21 on October 1, 2003,
and the son turned 21 on July 1, 2004. The daughter cannot benefit from CSPA because she has been 21
for more than 242 days. In contrast, the son can benefit, because he has been 21 for less than 242 days.

PROCEDURES

DOS modemized the DV program to comply with the intensified security measures mandated by the
Homeland Security Act of 2002. 39 The most significant change to the program is the new electronic
filing procedure. DOS will only accept completed Electronic Diversity Visa (EDV) entry forms
submitted electronically at www.dvlottery.state.gov . Paper entries submitted by mail are no longer
accepted. Possibly due to technical difficulties, the DV-2005 registration period commenced later than
usual on November 5, 2004, instead of the beginning of the fiscal year as in the past. The registration
period ran for 63 days instead of 30 days. 40 To avoid some of the difficulties experienced by registrants
the prior year, the DOS tripled the number of servers hosting the registration website. 41
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During the designated 63-day period. any foreign national who could be charged or cross-charged to an
eligible country, with the requisite high school diploma or work experience, could electronically file a
petition for consideration with DOS. 42

The EDV entry forms ask applicants to provide their name, date, place of birth, and current mailing
address, and if seeking cross-chargeability, country of chargeability, spouse’s and children’s names, 43
dates, and places of birth. The applicants must also attach separate digital photographs of themselves,
their spouse and children under 21 years of age--except children who are already U.S. citizens or
permanent residents. The photographs must be in JPEG format and meet specific requirements regarding
resolution (320 pixels high by 240 pixels wide or 240 pixels high by 320 pixels wide), color depth (24-
bit color, 8-bit color or 8-bit grayscale), and file size (maximum 62,500 bytes). 44 If a photograph print
is scanned, the print must be two inches square and be scanned at a resolution of 150 dots per inch and
with specific color depths. 45 Submitting precise digital photographs can be impossible for applicants
living in remote locations. Presumably, these extensive requirements are designed for DOS’s new facial
recognition software. (Since facial recognition techniques are becoming increasingly sophisticated, the
U.S. government is moving increasingly toward adopting this as the primary standard for identifying
people.)

If the digital image does not conform to the specifications, the application will be automatically
disqualified. DOS reported that 5,221 entries were eliminated from the DV-2006 program with the help
of facial recognition and knowledge discovery software. 46 If the EDV entry form is accepted, the
applicant will receive an electronic confirmation notice.

Coincidently, the lack of an original signature on the petition and the photograph, which was
traditionally viewed as a conclusive test of a fraudulent entry and resulted in many disqualifications, is
no longer an issue. Rather, DOS believes that electronic filing offers other anti-fraud benefits, such as
crosschecking for multiple submissions by matching digital images. Of the 6.3 million entries received
for the DV-2006 program, the anti-fraud technology identified and eliminated 31,334 exact duplicate
entries. 47

While the instructions are simple, DOS, wary of fraud, demands strict compliance. A minor
typographical error can raise a presumption of fraud because DOS has concluded that most errors,
particularly in the spelling of the name, indicate that duplicate petitions may have been filed. Any
differences in the spelling of a name on the petition when compared to the birth certificate will
disqualify the applicant. Almost three million applications were disqualified from the DV-2004 program
for failure to comply with the instructions. 48

The Kentucky Consular Center (KCC) assigns random numbers to the entries received within the
registration period and separates them by region. A computer program randomly rank orders the
numbers for each region. The KCC then selects, in the rank order determined by the computer, a
quantity of entries for each region estimated to be sufficient to ensure the usage of all available DV
visas. This is how approximately 100,000 winters are selected for the 50,000 available DV visas.

The keyv consideration for a DV winner is the expeditious analysis and filing of the case, since he or she

is entitled to apply for visa issuance only during the fiscal year for which the application was submitted.
49

Practice Pointer: The actual adjustment of status interview or application at the port of entry must be
successfully completed and a visa granted no later than September 30 of the fiscal year. (Immigrant
visas are valid for six months, so successful applicants who choose consular processing do not have to



Page 8 0of 13

enter the United States before September 30, but must complete the immigrant application process and
obtain their immigrant visas by September 30.) The September 30 deadline appears to be etched in
stone, even when the government is shown to be in error or delinquent. The Eleventh Circuit Court of
Appeals overturned a district court order of mandamus relief to Charles Nyaga, a winner of the 1998
DV program who was unable to complete the process by September 30, 1998, because the government
others with the DV program, Senator Saxby Chambliss (R-GA), Chair of the Senate Judiciary
Subcommittee on Immigration, Border Security, and Citizenship, introduced legislation that would

A DV winner must decide whether to immigrant visa process abroad or to adjust status within the
United States. Regardless of the decision, he or she should expeditiously file the application. With more
than 100,000 winners competing for 50,000 visas, less than half of the winners actually obtain
immigrant visas. In cities where adjustment applications take many months, the choice becomes even
more difficult. Furthermore, since visas cannot be guaranteed because of the limited annual quotas,
advising a registrant who has eligibility or exclusionary problems becomes even more complex
(particularly where the registrant’s rank order number is high). This is because a person with a high rank
order number may only have 30 to 60 days to complete his or her adjustment, whereas security checks
alone could take 90 days.

For adjustment applicants, most USCIS district offices have developed special handling procedures for
DV cases. Even if a visa is currently available, a DV applicant can file his or her adjustment of status
application only after October 1, the first day of the fiscal year. In February 1999, Michael Pearson,
legacy INS Executive Associate Commissioner for Field Operations, issued a memorandum to the field
instructing district offices to accept adjustment of status applications filed under the DV program any
time during the 90-day period preceding the cut-off date provided in the Visa Bulletin . 52 Adjustment
interviews are scheduled shortly after filing the application as opposed to the often lengthy normal
processing times for family-based petitions. In a cable from James A. Puleo, Executive Associate
Commissioner of legacy INS, all local offices were instructed to "process these cases promptly." 33 This
cable also outlines special procedures for expeditious processing of Form 1-824, Application for Action
on an Approved Application or Petition for Following-to-join Family Members and Form [-601,
Application for Waiver of Grounds of Excludability.

Winners who choose to immigrant visa process can file their properly completed "Packet Three" with
the KCC before October 1, the beginning of the fiscal year, and should do so as close to that date as
possible. When his or her rank order or case number becomes current, the National Visa Center will
send the winner "Packet Four," which includes appointment notices for visa interviews at the U.S.
consular posts.

In the event that a consular post closes for security reasons or is unable to accommodate DV applicants,
other posts may accept out-of-district cases on a discretionary basis upon appeal to the Visa Office. 54

The successful winner does not have a visa number allocated until "Packet Four” has been issued with
an immigrant visa appointment date, or, in the adjustment scenario, the visa number is ordered and
received by the USCIS district offices. In most district offices, visa numbers are only ordered when the
case 1s completed, whereas DOS orders them when setting the appointment. This creates a major
advantage for immigrant-visa processing appointments. Legacy INS has instructed that "DV visa
number requests should be submitted to the Visa Office as soon as possible when cases are ready for
adjustment of status.” 55 However, it is apparent that not all USCIS offices have done so, and many
registrants who have an appointment scheduled far ahead will find visa numbers unavailable at the time
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of interview. This situation has drastic deportation consequences for out-of-status applicants. It was
partially alleviated by a subsequent directive from legacy INS, which instructed that "visa numbers be
requested from the Department of State without delay " (emphasis in original). 56

OTHER CONSIDERATIONS

Key Grounds of Exclusion to Consider in Connection with the
DV Program: INA §212(a) 57

The Diversity Visa provisions are incorporated into the Immigration and Nationality Act. 538 As a result,
all provisions, grounds of exclusion and other issues relating to immigrant visa processing for
employment- and family-based applicants also apply to DV applicants.

Security Checks

On September 30, 2003, the 2003 DV program ended with hundreds of eligible winners primarily from
Middle Eastern countries being unable to complete their DV applications due to post-9/11 delays in
processing new consular security checks. The USA PATRIOT Act and the Border Security Act
intensified security measures for nationals of the seven states designated as sponsors of state terrorism
and approximately 26 predominantly Muslim countries, to be expanded to 33 countries. 39 Nationals
from most of these countries (except Pakistan) are eligible to participate in the Diversity Visa program
as the Secretary of State has determined that they are under-represented in the immigrant pool.

Diversity visas are allocated based on rank selection numbers allocated to the six regional areas. Many
DV winners who become current during the final months are from the countries designated for
heightened security checks and are unable to complete their applications, as they must complete lengthy
security checks. While security clearances for citizens, nationals, or persons bormn in these predominantly
Muslim countries were supposed to take approximately 24 days, some of which have taken up to four
months. No visa may be issued until the clearance is issued, regardless of the delay. 60 As a result, many
male derivative spouses were unable to receive the diversity visas before the program ended on
September 30, 2003.

Since it has been mainly males aged 14 to 45 years who are required to undergo these security checks,
the process caused many families to splinter. For example, a woman may receive her diversity visa but
be unable to immigrate with her husband because his application could not be completed in a timely
manner, due to security clearance delays. In such situations, the only option is for the husband to wait
over five years before being reunited with his wife based on a second-preference family-based
immigrant petition.

A DV applicant who was born in or is a citizen of Iran, Libya, Syria, Cuba, Sudan, or North Korea--the
states designated as sponsors of state terrorism--is prohibited from receiving a visa by §306 of the
Border Security Act until the Secretary of State, in consultation with the Attorney General and other
relevant agencies, has determined that the applicant "poses no safety or security threat to the United
States." Although DOS has indicated its intention to reduce clearance time to a month or less, many of
these clearances have taken up to four months. It appears that applicants who have applied to adjust
status in the United States may not have been subjected to these delays.

Two-Year Home Residence Rule
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The INA does not provide a special waiver for J-1 exchange visitors who are subject to the two-year
foreign residency requirement. 61 Exchange visitors must first determine whether they are subject to the
home residence rule and then try to get expeditious waivers, as they have only one year to complete the
processing. Many successful winners are surprised to find that by the time they get waivers, the visas
have become unavailable. Even worse consequences ensue when a winner discovers that failure to
expeditiously process the permanent immigrant visa--with a waiver--can result in an inability to revert to
temporary J-1 exchange visitor status, due to iminigrant intent as demonstrated by submission of the DV
application. This can result in disruption of the academic program and place the individual in a worse
position than if he or she had not been selected.

Visa Fraud

Material misrepresentation on a visa application or upon entry to the Umted States can result in being
permanent barred from visa benefits. INA §212(a)(6)(C) (misrepresentation provision) provides that an
"alien who by fraud or wiltful misrepresentation of a material fact seeks to procure or has sought to
procure or has procured a visa, other documentation or entry into the United States or other benefit
provided under the Act" is excludable. Applicants found excludable on these grounds would need to
have a U.S. citizen or permanent resident immediate relative to apply for a waiver.

Qut-of-status DV applicants who have committed visa or entry fraud should proceed with caution prior
to submitting a DV application. Certain out-of-status lottery registrants who may have made material
misrepresentations to obtain visas or entry--by traveling abroad and returning with multiple-entry tourist
visas or the visa waiver program while living without permission in the United States--may also be
affected. Lottery winners in the United States are often out-of-status, and some have overstayed the visa
waiver program or multiple-entry visitor visas. Re-entering the United States on a tourist visa while
working in the United States is usually sufficient to sustain a visa fraud finding. Also, tourists or
students who start work immediately after arrival on visitor visas are excludable for misrepresenting
their purpose upon entry. Denial of adjustment of status applications leads to institution of removal
proceedings against unsuccessful DV lottery winners.

Public Charge

DV immigrants must meet the public charge category by showing that they are self-supporting, have
sufficient skills and/or education to find employment, or have friends or family who will support them
on arrival in the United States. 62 An Affidavit of Support (Form 1-864) is not required. 63

With 2005 Poverty Income Guidelines at $24,187 for a family of four, DV winners have quite a high
standard to meet. In many countries only a small percentage of the population earns over $24,187
annually. For example, Bangladesh, which had 7,404 registrants for DV-2005 program, has a GDP
capita income (PPP US$) of $1.610 and an adult literacy rate of 59.4 percent. 64 Accordingly, only the
wealthiest sector of Bangladeshi society can overcome INA §212(a)(4), which states that "a person who,
in the opinion of the consular or immigration official, is likely to become a public charge" is excludable.
As in any immigrant visa application, the applicant must show sufficient assets, income, or a
sponsorship to meet the poverty guidelines. Since many DV winners have no pre-arranged employment
or family ties in the United States, this issue arises frequently.

The relatively low DV education/experience criterion--a high school diploma or two years of experience
in a job requiring two years of training, education or experience--does not automatically satisfy the
public charge requirement. Documentation to overcome the public charge issue is required in addition to
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the evidence of education and experience. As in any case to determine public charge, the USCIS
considers the totality of the circumstances, including age, capacity to earn a living, health, family,
situation, work history, affidavits of support, physical and mental condition, and whether the applicant
has previously received public assistance. 65

Three- and Ten-Year Bars

Since out-of-status lottery winners cannot adjust in the United States, their only option is to immigrant
visa process abroad. However, INA §212(a)(9)(B)(i) states that an applicant who:

was unlawfully present in the United States for a period of more that 180 days but less than 1 year,
voluntarily departed the United States . . . and again seeks admission within 3 years of the date of such
alien’s departure or removal, or

has been unlawfully present in the United States for 1 year or more and again seeks admission within 10
years of the date of such alien’s departure or removal from the United States, is inadmissible.

Very few lottery winners will qualify for a waiver of this requirement, which can be granted only in the
case of extreme hardship to an immediate relative who 1s a U.S. citizen or lawful permanent resident. 66

The filing of a DV lottery petition does not fall under the protections of INA §245(i). 67 This provision
allows immigrants with pre-April 30, 2001, priority dates to adjust status in the United States as long as
they had properly filed approvable immigrant petitions or labor certification applications with the
Attorney General or the Department of Labor respectively. Since DV applications are filed with DOS,
this strict interpretation has resulted in many DV applicants being unable to process their winning
selections in the United States by adjustment of status. However, DV lottery winners who have
acquired §245(i) protection and have been grandfathered in by filing a timely labor certification or an
immigrant petition may still jump the visa queue and adjust status. 68

Furthermore, the ameliorative provisions of INA §245(k), which allows employment-based
nonimmigrants who have been out-of-status or who have engaged in unauthorized employment for less
than six months to adjust status in the United States, do not apply to DV applicants.

Disruption of Current Nonimmigrant Status or Undocumented
Status Resulting in Deportation

Students or visitors who are selected for the lottery must be especially careful in their strategy for
acquiring permanent resident status. Long delays in scheduling adjustment interviews at most USCIS
district offices or waiting for security clearances result in visa number exhaustion. When an applicant
finally attends the interview, there may be no visas left. An adjustment of status applicant in this
situation will be plaeed in deportation proceedings, assuming his or her tourist visa has expired. A
student in this situation will find his or her nonimmigrant intent negated by applying for the DV lottery

and will therefore be unable to apply for a new visa abroad, resulting in disruption of the student’s U.S.
educational program.

ADVISABILITY FOR ENTERING THE DV PROGRAM

In most cases, the benefits to a successful DV lottery winner will outweigh other risks. For applicants in
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slow-moving job or family-preference categories, the benefits are obvious. For those who do not qualify
for an employment- or family-based petition, or for refugee/asylum status, the DV program is the only
option.

A decision to enter the DV program should nonetheless be an informed and careful choice. DOS has
held that a lottery application is an expression of interest in immigrating to the United States. It was also
determined during the predecessor OP-1 lottery program 69 that the entry is a "petition” within the terms
of the INA. 70 Clients should disclose lottery participation on applications that ask whether an
immigrant visa petition has been submitted, and should be aware that this mformation may resultin a
visa denial pursuant to [NA §214(b). Too many view the lottery application as a matter not worthy of
disclosure in another application. Given the stakes, certain persons may not wish to risk applying for the
DV lottery, weighing the small chance of winning against the necessity and possibility of obtaining
another type of visa, particularly if travel or an extension of stay is required.

Many lottery winners who lose the race to secure an actual visa will subsequently experience difficulty
obtaining student and visitor nonimmigrant visas and may not be able to enter the United States. Having
made an effort to become a permanent resident, a DV applicant has expressed clear immigrant intent and
may not be able overcome INA §214(b), which requires unrelinquished domicile abroad. For example, a
former F-1 student from Iran who chose to consular process in Abu Dhabi may now be unable to obtain
an F-1 student visa to return the United States to resume his or her course of studies. The same problem
arises for applicants who were unable to adjust status before September 30, 2003. Such individuals are
placed in removal proceedings if they fail to maintain underlying lawful nonimmigrant status.

Form DS-136, Nonimmigrant Visa Application, asks, "Has anyone ever filed an immigrant visa petition
on your behalf?" DOS has determined that for lottery applicants, the correct answer to this question is
"yes." 71

Failure to review Form DS-1356 carefully may have serious consequences for the uninformed applicant.
Although the question should not affect H and L applicants due to the doctrine of dual intent, as well as
O and E applicants, a perceived desire to reside permanently in the United States may result in the
refusal of issuance of the visa for B-1/B-2, H-3, and J-1 applicants. 72

According to H. Edward Odom’s aforementioned directive,

the fact that an alien has registered for the visa lottery may be taken into account (just as any other fact
may be) by a consular officer when adjudicating a subsequent non-immigrant visa application. However,
the Visa Office is of the opinion that the fact of registration, by itself, would not ordinarily be sufficient
cause for visa denial and certainly is not an automatic bar to receipt of a subsequent non-immigrant visa
(s). 73

Also, although a lottery applicant is not automatically barred from issuance of a nonimmigrant visa
where INA §214(b) applies, nor automatically prohibited from changing status to such a nonimmigrant
visa or status, the willful misrepresentation of this fact before a consular officer or immigration official,
if combined with other factors so that it becomes material, could be grounds for refusal of a visa.

In a typical nonimmigrant visa application, a consular officer may give little or no weight to a lottery
application, whereas an approved Form [-140 or Form 1-130 immigrant petition may lend stricter
scrutiny to the question of nonimmigrant intent. If, however, the applicant has been registered as a
lottery winner by the State Department, this will demonstrate a higher degree of immigrant intent and
foreclose many nonimmigrant visa options.
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This 1ssue also arises when applying for a change of status or extension of stay in a visa category where
nonimmigrant intent is an issue. Form I-539, Application to Extend/Change Nonimmigrant Status at Part
4(a) and (b) requests the following information: (a) Are you or any other person included in this
application, an applicant for an immigrant visa? (b) Has an immigrant petition ever been filed for vou, or
for any other person included in this application? The immgration practitioner should keep in mind that
an F-1 student may file a number of these applications throughout a long academic history if he or she
changes from an English as a second language program to a bachelor’s degree program to a graduate
school program, and finally to a practical training program.

CONCLUSION

The Diversity Visa program draws the largest pool of immigration applicants every vear precisely
because of its apparent simplicity and ease of application. For many wishing to live in America, the DV
program is their only hope. However, the program is fraught with ill-defined rules, requiring counsel to
have an intimate knowledge of strategies and regulations and to pay close attention to an applicant’s
potential legal vulnerabilities. Poor advice can adversely affect applicants both during the initial petition
stage and (even more greatly) during the adjustment of status or immigrant visa process. Unsuccessful
applicants will have spent substantial time and money on the process, while some may have their student
and/or visitor’s visas cancelled for possessing immigrant intent and may become ineligible for future
visas. DV applicants must therefore be advised of the risks and potential legal vulnerabilities.
Knowledgeable counsel can ensure that an application meets the program’s rigorous criteria and
increase the likelihood that, if selected, the applicant will ultimately be successful in obtaining a visa.
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