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Practical Guide to Conrad Waivers: Thirty, ... Two, One, Gone!
By Rita Sostrin and Sarah Baker

Background

International Medical Graduates (IMGs) account for over 25% of the 902,000 physicians
currently practicing medicine in the United States today.> An IMG who enters the United States
to participate in graduate medical education (GME) through a residency or fellowship program
often does so in J-1 status. All IMGs who are involved in GME in J-1 status are subject to the
two-year foreign residence requirement, which obligates them to return to their home country or
country of last permanent residence for at least two years prior to being eligible to obtain most
other immigration benefits.> A few limited waiver options are available to physicians who do
not wish to fulfill the two-year requirement, one of which is a recommendation by an Interested
Government Agency (IGA).

Prior to 1994, only federal agencies had IGA waiver authority. However, in 1994, as a
result of an initiative lead by Senator Kent Conrad (D-ND), Congress allowed state agencies to
recommend J-1 waivers on behalf of physicians engaged in clinical practice within designated
medically underserved areas.® Under the Conrad waiver program, a clinician may receive a
waiver of the two-year requirement if he or she agrees to practice in an underserved area
designated by the U.S. Department of Health and Human Services (HHS). This program was
created in an effort to address the chronic shortages of primary care and mental health clinicians
in selected communities around the nation. States that choose to participate may request up to 30
such Wai\iers per fiscal year. Hence, the program was nicknamed the “Conrad State 30” waiver
program.

" Rita Sostrin (rsostrin@wolfsdorf.com) is a partner at Wolfsdorf Immigration Law Group, one of the
largest immigration firms in the United States with offices in Santa Monica and New York City. She is
listed in An International Who’s Who of Corporate Immigration Lawyers and the Who’s Who of
Corporate Immigration Lawyers, California Edition, and is a frequent speaker and author on
employment-based immigration law topics. Ms. Sostrin’s practice is focused on immigration of
international medical graduates, and she represents several academic institutions, hospitals, and scientific
laboratories around the United States. She is the current Vice-Chair of AILA’s Board of Publications and
Senior Editor of the Immigration & Nationality Law Handbook.

Sarah J. Baker is a graduate of McGill University's Faculty of Law (Montreal, Canada) and the LL.M.
program at Lewis & Clark College (Portland, OR). As a Law Clerk at Wolfsdorf Immigration Law
Group, she assists in preparing nonimmigrant and immigrant visa petitions and J-1 waiver applications
for medical researchers and foreign medical graduates.

! American Medical Association, International Medical Graduates in the U.S. Workforce, A

Discussion Paper, October 2007.

2 INA §212(e).

* Immigration and Nationality Technical Corrections Act of 1994, Pub. L. No. 103-416, 108 Stat. 4305,
8220 (INTCA); INA 8214(1).

* Originally, the program was called Conrad State 20 designating the number of waivers states were
allowed to grant per fiscal year. The number increased from 20 to 30 in 2004.
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Most recently, the Conrad 30 program expired on June 1, 2008. On February 27, 2008,
Senator Conrad introduced a Senate version of the reauthorization bill, the “Conrad State 30
Improvement Act” (S. 2672). The Senate bill would permanently authorize the Conrad 30
program with a number of reforms designed to direct more physicians into underserved areas.
On May 22, 2008, the bill (now H.R. 5571) passed the House, and on June 2, 2008, it was
referred to the Committee on the Judiciary. And finally, after an eight-month wait, Congress
approved an extension of the Conrad 30 program during the weekend of September 27, 2008.
The new bill has increased from 5 to 10 the number of “flex slots,” which allow states to
recommend waivers for physicians serving populations experiencing medical shortage but
working outside of federally designated shortage areas. This program is an important source of
qualified physicians for medically underserved areas and populations.

Since its creation, the Conrad State 30 waiver program has become an irreplaceable
strategy for qualifying International Medical Graduates for waivers of the two-year foreign
residence requirement. Today, every state in the U.S., as well as the District of Columbia, Puerto
Rico and Guam, offers a Conrad waiver program through a relevant health agency. This article
intends to provide a general overview of the Conrad waiver program and review the basic steps
required to prepare a Conrad waiver application. While each agency that supports J-1 waivers
through this program has defined its own guidelines tailored to meet the specific needs of the
state it serves, several requirements are common across the board. When preparing a Conrad
waiver application, it is important to understand both the general requirements and the state-
specific guidelines in order to ensure success.

Standard Requirements for Conrad Waivers

The exact requirements for qualifying for a Conrad State 30 waiver vary from state to
state. However, the following requirements generally appear in every state’s guidelines:

e The IMG must hold a full-time offer of employment (40 hours per week) in a federally
designated primary care health professional shortage area (HPSA) (or mental health
HPSA in the case of a psychiatrist) or medically underserved area/population
(MUA/MUP).

e The IMG must agree to serve for a period of no less than three years.

e States also have the flexibility to allow up to ten of their 30 state J-1 waiver recipients to
work in an area not designated as a HPSA or MUA/MUP, provided that the sponsoring
facility serves individuals residing in underserved areas (the so-called “flex slots”).

e While the program was originally created to for primary care physicians, it can now be
applied to specialists. In order to receive a waiver for a specialist, a sponsoring agency
must determine that the service area has a shortage of physicians practicing that particular
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specialty.
e There must be a written contract between the employer and the IMG.

e The IMG must agree to begin practice within 90 days of approval of the waiver by the
United States Citizenship and Immigration Services (USCIS).

e The IMG must sign a statement that he or she has not applied for another Conrad State 30
waiver in another state.

e If the IMG’s home country funded his or her medical education, the IMG must submit a
no-objection letter from the home country.

e The IMG must sign a statement that he or she understands the policies of the J-1 waiver
program, agrees to comply with them, and that all of the information provided in the
application is accurate.

e The practice site must demonstrate evidence of unsuccessful efforts to recruit an
American physician for the vacancy.

According to a 2006 Government Accountability Office (GAO) report on the J-1
program, states accounted for 90 percent of waiver requests and had requested over 3,000
waivers between 2003 and 2005.° Once the State Health Agency makes a recommendation for a
J-1 waiver, it is forwarded to the Department of State (DOS) for its recommendation. If DOS
recommends the waiver, it is forwarded to the U.S. Citizenship and Immigration Services
(USCIS) in the Department of Homeland Security (DHS) for final approval.® Upon final
approval by USCIS, the physician must seek H-1B status in order to start work in the
underserved area pursuant to his or her three-year contract. Prior to 2004, J-1 waiver recipients
were counted against the annual H-1B cap of 65,000. However, IMGs who receive a Conrad
waiver are no longer subject to the annual H-1B cap.’

An Easy Five-Step Guide to Preparing a Conrad Waiver Application

Step 1: Obtain a Case Number from the Waiver Review Division of the U.S. Department of State

® See General Accountability Office, Data on Use of J-1 Visa Waivers Needs to Better Address
Physician Shortages, GAO-07-52, November 2006.

® Oversight of the J-1 program has been the responsibility of several agencies over the past 20 years; it is
currently the responsibility of the Department of State. While the Department of State recommends J-1
waiver requests, DHS has the final authority to determine whether the exchange visitor is subject to the
home residency requirement and to approve the waiver.

" Act to Improve Access to Physicians in Medically Underserved Areas, Pub. L. No. 108-441, 118 Stat.
2630, §81(b) (Dec. 3, 2004); INA 8214(1)(2)(A).
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All IMGs seeking a J-1 waiver must first obtain a case number by submitting either an
online or paper application to the DOS Waiver Review Division.® The online application
process involves filing Form DS-3035 electronically via the DOS’s website and then mailing an
original of the DS-3035, a processing fee of $215 (in the form of a cashier’s check or money
order), and additional supporting documents to the Waiver Review Division lockbox located at
P.O. Box 952137, St. Louis, MO 63195-2137. Upon electronic submission of the DS-3035
form, a case number is automatically generated.

If the case number request is submitted by mail, an IMG will need to complete the DS-
3035 form and submit it to the lockbox location, along with the supporting documents and the
processing fee. The Waiver Review Division of the DOS will then generate and mail the case
number back to the IMG (or the IMG’s attorney) with further instructions about submitting the
waiver application. Electronic submission of the case number request is the preferred method of
filing, as it results in much faster issuance of the case number and reduces data entry and
processing errors.

If the IMG previously obtained a case number for another waiver application, the same
case number must be used for all subsequent applications.® However, for each waiver
application filed, the IMG must submit a new processing fee to DOS.* The case number must
appear on every page of the IMG’s waiver application when it is submitted to the state health
department for review.

Step 2: Examine State’s Conrad 30 Requirements and Contact the Program Administrator

Though there are many common elements for Conrad 30 waiver applications in each
state, health departments have the ability to tack on state-specific procedures to their waiver
programs. For this reason, it is essential that practitioners thoroughly examine the particular
requirements of the waiver program for the state in which the IMG plans to apply. Program
information is often available on the websites of state health departments or can be obtained by
contacting the state’s waiver program administrator. Some states, such as Michigan,** have
particular procedures which must be observed in order to obtain Conrad 30 program application
materials. States often change their rules, and the guidelines posted online may not be the latest
incarnation of the program. For example, the Texas program is currently in the process of
revising its guidelines with the view of adding “flex slots” for the first time in the program’s
history.'? Therefore, it is advisable to speak with the program administrator directly (and early

® U.S. Department of State at https:/j1visawaiverrecommendation.state.gov/ (last visited Sept. 5, 2008).

° U.S. Department of State, Bureau of Consular Affairs, “Waivers of INA 212(e) — Frequently Asked
Questions” available at http://travel.state.gov/visa/temp/info/info_1296.html (last visited Sept. 17, 2008).
0°U.S. Department of State, Bureau of Consular Affairs, “Waivers of INA 212(e) — Frequently Asked
Questions” available at http://travel.state.gov/visa/temp/info/info_1296.html (last visited Sept. 17, 2008)
I Michigan Health Council, Medical Opportunities in Michigan at
http://www.mimom.org/hpsa.php?inc=j-1_visa_info (last visited Sept. 17, 2008).

12 Texas Department of State Health Services at http://www.dshs.state.tx.us/chpr/jlinfo.shtm (last visited
Oct. 13, 2008).
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in the process) to obtain details about any unique or recently changed program requirements and
procedures that may not be outlined on the health department’s website.

When contacting a state’s Conrad 30 program administrator, consider asking the
following questions:

e Are there any procedures, such as site approval or pre-authorization, that must be
completed before a waiver application can be submitted?

Some states require applicants to obtain pre-approval before submitting a waiver application to
the department of health. For example, under South Carolina’s program, “all employers must be
pre-approved by the Primary Care Office (PCO) and assigned a J-1 wavier slot before a waiver
application will be accepted for processing.”** The PCO then issues a Slot Assignment Letter,
which must be submitted as part of the waiver application. In Massachusetts, if the waiver
application is for a primary care or a mental health physician applying to work in an area with a
shortage designation score of 07 or higher, the state recommends that the IMG first apply for a
primary care waiver through the federal program administered by HHS.** Failing to follow these
state-specific procedures will result in the rejection of the waiver application. Thus, it is
imperative to carefully evaluate the most recent program guidelines prior to submitting the
application.

e What is the filing deadline?

Not all states use the federal fiscal year (October 1 to September 30) to establish their deadline to
receive waiver applications. For applications filed in Texas, for instance, the state fiscal year is
September 1 to August 31,** and the specific date on which the state begins accepting waiver
applications has changed from year to year. In the case of Massachusetts, applications can only
be submitted from October 1 to January 15.® As most states review waiver applications on a
FIFO (first-in-first-out) basis, a timely filing is certainly an important element of success,
especially in popular states that use all of their 30 waiver slots.

13 South Carolina Department of Health and Environmental Control, Primary Care Office at
http://www.scdhec.net/health/opc/j1.htm (last visited Sept. 17, 2008).

1 The Commonwealth of Massachusetts, Executive Office of Health and Human Services, Department of
Public Health, “Massachusetts Conrad-30/J-1 Visa Waiver Policies” available at
http://www.mass.gov/Eeohhs2/docs/dph/com_health/j1_visa_waiver policies.pdf (last visited Oct. 13,
2008).

'> Texas Department of State Health Services at http://www.dshs.state.tx.us/chpr/jlinfo.shtm (last visited
Oct. 13, 2008).

1 The Commonwealth of Massachusetts, Executive Office of Health and Human Services, Department of
Public Health at
http://www.mass.gov/?pagelD=eohhs2terminal &L =5&L 0=Home&L 1=Provider&L 2=Guidelines+and+R
esources&L 3=Guidelines+for+Services+%26+Planning&L 4=Health+Systems+%26+Workforce+Develo
pment&sid=Eeohhs2&b=terminalcontent&f=dph_com_health p j1 visas&csid=Eeohhs2 (last visited
Sept. 17, 2008).
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e Is there an application filing fee?

Most Conrad programs do not charge a filing fee, and the only government fee associated with
the waiver application is the $215 fee charged by the DOS. However, some states require
applicants to pay a filing fee when submitting a waiver application to the health department. In
fact, while certainly unusual, a program like in the state of Ohio charges a whopping $3,571
processing fee.*” Certainly, a medical resident with limited financial resources who is applying
for a waiver in Ohio would want to know about this fee in advance.

e Typically, how many of the 30 slots are filled each fiscal year?

The number of waiver slots filled can change from year to year depending on the demand for
waivers. However, knowing how many slots a program has traditionally been able to fill is
helpful in managing the client’s expectations and strategizing last-minute filings. Accordingly, it
is important to check with the state in order to know what to expect.

e How quickly are the slots usually filled after the filing deadline?

Obtaining this information is critical, particularly if a client has a few job offers from different
states. Obviously, states that do not fill their waiver slots right away offer a higher chance of
success than more populous states, such as New York, that routinely receive more than 30
applications on the first day.'® For instance, Massachusetts’ slots do not fill up on the first day
the state allgcepts applications, and all applications are considered on merit, rather that in the order
received.

e How and in what order are applications adjudicated?

Most states adjudicate applications on a FIFO basis. Assuming that the application meets the
basic criteria for approval, the program administrator may contact the attorney to discuss any
missing documents and issue a recommendation once the file is complete. However, this is a
much more complex process in states that receive in excess of 30 applications. In those states, a
substantive review is often conducted to give preference to the most meritorious cases.

' Ohio Department of Health, J-1 Visa Waiver at
http://www.odh.ohio.gov/odhPrograms/chss/visa/visal.aspx (last visited Oct. 13, 2008). Note that Ohio’s
Conrad 30 waiver program policies and procedures are currently under review. The program is not
accepting applications as of the writing of this article.

'8 Phone conversation of the author with Steven Swanson, Associate Health Coordinator, New York State
Department of Health, Division of Health Facility Planning, on October 14, 2008. Mr. Swanson advised
that he expects to receive 50-60 waiver applications on December 1, 2008, the first day of filing.

9 The Commonwealth of Massachusetts, Executive Office of Health and Human Services, Department of
Public Health, “Massachusetts Conrad-30/J-1 Visa Waiver Policies” available at
http://www.mass.gov/Eeohhs2/docs/dph/com_health/j1_visa_waiver policies.pdf (last visited Oct. 13,
2008).
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Alternatively, some states allocate waivers based on geographical locations or sponsoring
employers’ needs. Knowing the details of the process will allow the practitioner to competently
advise the client and create a winning strategy.

e If applicable, does the state grant waivers to specialist physicians?

The Conrad program was created to alleviate the shortage of primary care physicians (defined as
internal medicine, family medicine, pediatrics, OB/GYN) and psychiatrists?® and did not
originally consider applications of physicians practicing other medical specialties. Today, with
increasing evidence of other shortages, almost all states accept waiver applications from
specialist physicians. Naturally, a shortage must be established through submission of
supporting evidence. Some states limit the number of slots allocated to specialist physicians or
allow specialists to submit their waiver applications only if there are slots left after all primary
care applications have been adjudicated. Still, other states offer very limited opportunities to
specialist physicians. For instance, California allowed specialists to apply for the first time in
August of 2008, just two months before the end of its fiscal year, when it became clear that the
seven slots it still had remaining were not going to be filled. Thus, practitioners should keep in
mind these limitations when representing a specialist physician.

e What types of underserved areas does the state consider?

Typically, most Conrad programs will entertain waiver applications where the IMG commits to
work either in a Health Professional Shortage Area (HPSA)* or a Medically Underserved
Area/Medically Underserved Population (MUA/MUP).?* However, many states currently offer a
limited number of “flex slots” which allow physicians whose employers are located outside of
designated areas to qualify for waivers. These physicians must demonstrate that they are serving
patients who do not have adequate access to medical care.

e Are there any reporting requirements once the waiver has been approved and the
physician begins working in the underserved area?

Most states require that a physician who has qualified for a waiver periodically report to the
sponsoring agency. This is necessary to ensure that these IMGs, in fact, complete their three-
year commitment to the medically underserved area. Such reporting requirements usually
involve submitting a statement during certain milestones in the service (e.g., upon completing
one, two and three years) confirming the physician’s employment at the sponsoring underserved
facility. Once the waiver is approved, it is good practice to remind the IMG and the sponsoring
employer of the reporting requirement to ensure compliance.

e Does the state require that the physician be paid a certain minimum wage?

20 22 CFR §41.63(c)(4)(i).
2L public Health Service Act § 332, 42 USC § 254e; see 59 Fed. Reg. 3412 (Jan. 21, 1995).
22 pyblic Health Service Act § 330, 42 USC § 254c.
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The USCIS takes care of this issue through requiring that, after receiving the waiver, the IMG
work for three years as an H-1B specialty occupation worker,?® which has built-in prevailing
wage requirements. However, some states impose their own wage minimums as part of waiver
eligibility. California, for instance, uses the U.S. Department of Labor’s Online Wage Library?*
to estabzlésh the minimum wage a physician must be paid if he or she is granted a Conrad 30
waiver.

It is also important to fully apprise the employer of the documentation it will need to
provide in order to prepare the application and its responsibilities once the waiver is granted.
Providing such information will help ensure there are no miscommunications when preparing the
waiver application, and in the future, when the physician is fulfilling his or her three-year service
commitment.

Step 3: Confirm that Sponsoring Facility is Located in a Designated Underserved Area

When preparing a Conrad 30 waiver application, it is imperative to ensure that the
practice site is, in fact, located in a HPSA or MUA/MUP. While this information is available in
the Federal Register, designations often change, and getting current information is critical. To
do so, obtain the name of the county and number of the census tract in which the practice site is
located by entering the facility work site address on the U.S. Census Bureau’s American Fact
Finder Website.?® With this information, one can then obtain countywide HPSA and
MUA/M2L7JP listings on the HHS Health Resources and Services Administration (HRSA)
website.

Appropriate documentation confirming the HPSA or MUA/MUP listing should be
collected at this time, as this information will need to be submitted in the waiver application.
Such evidence could include printouts from the HPSA or MUA/MUP locator website confirming
that the facility is located in an underserved area, a printout of the census tract map, and
confirmation of the practice site’s census tract number.

Step 4: Prepare and File the Waiver Application

2 INA §8101(a)(15)(H)(i)(b), 214(i).

4 U.S. Department of Labor, Foreign Labor Certification Data Center, Online Wage Library at
http://www.flcdatacenter.com/ (last visited Sept. 17, 2008).

2 California Department of Health Care Services, CalSORH: J-1 Visa Waiver Package Checklist at
http://www.dhcs.ca.gov/services/rural/Pages/\WaiverPackageChecklist.aspx (last visited Sept. 17, 2008).
% U.S. Census Bureau, American Fact Finder at

http://factfinder.census.gov/servlet/ AGSGeoAddressServlet? lang=en& programYear=50& _treeld=420
Tu.s. Department of Health and Human Services, Health Resources and Services Administration, Health
Professional Shortage Areas at http://hpsafind.hrsa.gov/ (last visited Sept. 17, 2008); U.S. Department of
Health and Human Services, Health Resources and Services Administration, Medically Underserved
Areas / Medically Underserved Populations (MUA/MUP) at

http://muafind.hrsa.gov/index.aspx (last visited Sept. 17, 2008).
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Having completed steps one through three, the attorney, IMG, and employer can begin to
prepare the support letter and exhibits for the waiver application. The support letter outlining
how the IMG qualifies for the Conrad 30 waiver should contain the following elements:

Confirmation of HPSA or MUA/MUP designation, explanation of the nature of the shortage
area, and information about the facility

The support letter should provide confirmation that the sponsoring facility is located in
the HPSA or MUA/MUP and reference the documentation which evidences the federal
designation. In addition to a printout from the Federal Register or the relevant website
confirming the designation, other supporting evidence should be submitted. Specifically, it is
helpful to include statistics, such as the poverty rate, and to describe the demographic living in
the underserved area. Information such as high poverty, mortality, teen pregnancy rates and
other indicators of need could be helpful to establish that the area’s residents have limited access
to regular preventative medical care. Further, the support letter should explain the particular
medical problems that the local population faces, further confirming the need for an additional
physician in the area. Letters written by community officials, local leaders, and physicians,
which express the need for the physician and explain the problems patients face in accessing
appropriate medical care, also help substantiate the pressing need for access to medical care.

Alternatively, if the IMG will not be practicing in a facility located in a federally
designated shortage area, he or she may still qualify for a waiver if the Conrad program offers
the “flex” slot option that grants waivers to physicians who serve medically underserved
populations. Practitioners should keep in mind that, while the “flex” slots are becoming
increasingly popular with the Conrad programs around the nation, not all states offer them. Also,
many states refrain from accepting or processing applications for “flex” slots until all
applications by facilities physically located in underserved areas have been processed for the
given fiscal year. Detailed evidence should be provided in support of the argument that the
application merits one of the coveted “flex” slots. For instance, it is helpful to provide
documentation confirming that surrounding areas have been designated as HPSAS or
MUASs/MUPs. Clearly, if the sponsoring facility is located across the street from a federally
designated area, it would follow that it serves patients that live in or around the underserved area.
If available, a helpful evidentiary strategy is to provide patient records which show their home
addresses as located in the designated areas. Again, letters from local community leaders and
medical care providers are essential to demonstrate the need for a physician in the area.

The support letter should also describe the facility, the services it offers when fully
staffed, and its patient base. Information concerning the percentage of patients who use
Medicare or Medicaid to pay for medical services, or who are indigent or uninsured, is helpful to
further establish the need for the physician in the area. To this end, a sliding-scale fee schedule
should be submitted to confirm that the facility accepts all patients, regardless of their ability to
pay for medical services.
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Explanation of the medical services the IMG will provide to the underserved population and
confirmation of the IMG’s professional qualifications

The support letter should describe the specific medical services the IMG will provide to
the underserved population and explain how this will address the problem of insufficient access
to care. To thisend, it is important to compare the facility’s current staffing to what it should be
if the facility were fully staffed. This would demonstrate the burden that is placed on the
physicians currently practicing at the facility and how an additional physician would alleviate it.

Following from this, the letter should also explain the IMG’s professional background,
training, and qualifications to provide the specified services to the underserved patient
population that the facility serves. Applicants should include a Curriculum Vitae and evidence
of their medical license to work in the state (some states will accept evidence of a pending
application), competition of the USMLEs (or equivalent licensing examinations), and receipt of a
certificate from the Educational Commission for Foreign Medical Graduates (ECFMG). To
further establish the IMG’s qualifications, he or she should obtain several letters of reference
from U.S. physicians familiar with the IMG’s qualifications, such as current or past employers or
residency or fellowship directors. Some states require a minimum or maximum number of
reference letters to be submitted as part of the waiver application.

Evidence of recruitment and retention efforts

The employer must demonstrate evidence of unsuccessful efforts to recruit an American
physician for the vacancy. Such evidence can include letters from recruitment firms that
conducted a physician search on the employer’s behalf, copies of advertisements concerning the
vacancy placed in medical journals, in national, regional, or local newspapers. Additional
recruitment evidence often includes printouts of the job announcement on the employer’s
homepage, employment websites, professional associations, and copies of correspondence to
regional medical schools detailing the available position.?® Further, the employer must fully
describe the efforts it will undertake to entice the IMG to remain at the practice site beyond the
three-year service requirement.

Explanation of the effect of a waiver denial

The support letter must fully describe the effect on the underserved area if the waiver
application is denied. Information concerning the number of physicians in the area, the wait
periods patients would experience to see a physician, the distance patients would have to travel
to obtain medical services, and other barriers and delays in access to medical care that would
result are all relevant issues to address. Further, the letter should detail how the physician will be

28 |f the employer wishes to qualify the IMG for permanent residence, the same ads could be used in
connection with a subsequent PERM application. Obviously, the DOL rules must be followed when
filing PERM, and additional recruitment may be necessary if the waiver recruitment materials do not meet
those requirements.
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instrumental to fulfilling the employing facility’s goal of providing comprehensive, affordable,
patient-centered, high-quality medical care to all members of its service area regardless of their
ability to pay.

Confirmation of the existence of an employment contract between the IMG and the practice site

The Conrad 30 program requires a written contract between the employer and the IMG
that details the terms of the physician’s employment during the three-year service period and
confirms that the physician agrees to comply with the requirements of INA §214(1).* The
contract must state that the IMG will hold a full-time position (40 hours per week) in a federally
designated HPSA or MUA/MUP area® (or an area that qualifies for a “flex” slot) for no less
than three years.®> Some Conrad programs, such as Mississippi,** require longer contracts. It
must also state that the physician agrees to begin practice within 90 days of approval of the
waiver by the USCIS.** Many states do not allow non-compete clauses that require the IMG to
leave the area if he or she changes jobs during or after the commitment period. However, the
regulations prohibit non-competes only for federal agency waivers®* and are silent on this issue
in the description of Conrad waivers.*

The document describing the terms of employment must clearly resemble a formal
employment contract. DOS will question documents that are not identifiable as employment
contracts. For example, a letter of appointment from a university employer will not suffice as an
employment contract, according to DOS.

Special considerations when preparing a waiver for a specialist IMG

Most states allow IMGs with specialty training to pursue Conrad 30 waivers. In order to
receive a waiver for a specialist, a sponsoring agency must determine that the service area has a
shortage of physicians practicing that particular specialty of medicine. Accordingly, evidence
confirming the shortage of physicians in the relevant specialty must be submitted as part of the
IMG’s waiver application. Examples of appropriate shortage evidence include letters from other
local physicians explaining the need for an additional specialist in the area, reports from medical
journals detailing the shortage of physicians in that specialty nationwide, or newspaper articles
from the locality discussing the need for physicians in particular specialties.

The waiver application should be compiled according to the specific instructions

2% 22 CFR §41.63(e)(3)(iii).

%0 22 CFR §41.63(e)(3)(iv).

L INA §214(1)(1)(D).

%2 Mississippi requires four-year employment contracts. Mississippi Department of Health, Office of
Health Policy and Planning, “Mississippi J-1 Visa Waiver Guidelines” available at
http://www.msdh.state.ms.us/msdhsite/_static/resources/1490.pdf (last visited Oct. 14, 2008).

% INA §214(1)(1)(C)(ii).

%422 CFR §41.63(c).

%% 22 CFR §41.63(e).
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provided by the state health department to which the IMG is applying. If the case is filed with
the assistance of an attorney, the application should include Forms G-28 signed by the physician
and the sponsoring facility. The IMG’s DOS case number must appear on every page of the
application. Once complete, the application should be mailed to the appropriate office within the
state’s department of health. Processing times vary from state to state and can range from a few
days to several months. Thus, it is important to ensure that the IMG either has sufficient time
left on the J-1 or is prepared to leave the U.S. and wait abroad. Once the state health agency
recommends the waiver, it will forward the recommendation letter to the Department of State,
which will, in turn, send its own recommendation letter (if it concurs) to the USCIS to complete
the process and approve the waiver.

Step 5: Prepare and Submit an H-1B Petition

To fulfill the terms of the Conrad 30 waiver, the IMG will need to obtain H-1B status in
order to complete the three-year service period.*® An H-1B petition can be filed with the USCIS
once DOS has issued a recommendation that the waiver application should be granted.*” Thus, if
the IMG is still in the U.S. in valid J-1 status, he or she may qualify for a change of status to H-
1B, assuming that all other H-1B requirements (e.g., prevailing wage, licensure and
credentialing) are met. The clock starts ticking toward completing the IMG’s three-year
commitment once he or she starts working at the underserved facility. Failure to complete the
full three-year term may result in a revocation of the waiver,*® and physicians must be mindful of
this requirement when selecting the job. Transfer to another HPSA or MUA facility may be
allowed only under limited extenuating circumstances.®* The IMG is eligible to apply for
adjustment of status only after completing the three-year commitment,*’ unless he or she chooses
to quaﬂfy for a National Interest Waiver, which would extend the service commitment to five
years.

Conclusion

The steps outlined above are an introductory guide intended to merely touch on the
various complex issues involved in preparing a Conrad State 30 waiver application. The actual
process of preparing a waiver application involves a strategic analysis of each individual case
and a deep understanding of the interplay between federal law and specific state guidelines.
However, this article can serve as background material to practitioners who are new to this area
of law and are looking for a general understanding of Conrad waivers.

% INA §214(1)(2)(A).

%7 60 Fed. Reg. 53122, 53123 (Oct. 12, 1995); INS Memorandum, P. Virtue, “Waiver of Foreign
Residency Requirement and Adjustment of Status for J-Nonimmigrants” (Feb. 17, 1998), published on
AILA InfoNet Doc. No. 98021740 (posted Feb. 17, 1998).

% INA §214(1)(3)(A).

% INA §214(1)(1)(C)(ii).

O INA §8212(e), 214(1)(2)(B).

“LINA §203(b)(2)(B)(ii)(11).
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